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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,970 


ALONZO WAYNE TAYLOR, 
Appellant, 


v. 


THE WASHINGTON TERMINAL COMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


_ BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 
FOR REVIEW 


1. Did the trial judge abuse his discretion when he ordered a 
sixty thousand dollars remittitur of an eighty thousand dollar jury 
verdict, when the record did not support such action and did this 
arbitrary action violate the Seventh Amendment of the Constitution 
of the United States and Federal Rules of Civil Procedure? 


case not before this Court previously 
| 
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2. Does the trial judge have remittitur power in Federal Employee 
Liability Act cases and, if such power exists, is it unlimited? 


STATEMENT OF CASE 


This case arose under the Federal Employees Liability Act and 
the Boiler Inspection Act. A first trial on August 7, 1967, before 
J. Real and a jury, resulted in a jury verdict for plaintiff, Alonzo 
Wayne Taylor, a railroad fireman, in the amount of Eighty Thousand 
Dollars ($80,000.00). The trial judge, without opinion, granted a 
new trial unless plaintiff remitted the sum of Sixty Thousand Dol- 
lars by October 10, 1967. 


Plaintiff refused to accept the remittitur ordered. 


A second trial began on March 6, 1968, before J. McLaughlin 
and a jury. 


This trial resulted in a jury verdict for plaintiff in the amount 
of Twenty Five Thousand Dollars ($25,000.00). 


Plaintiff appeals from the judgment and Order of J. Real, dated 
September 26, 1967, which resulted in the second trial. 


JURISDICTIONAL STATEMENT 


This action arises under the Act of Congress known as the Fed- 
eral Employees Liability Act, Title 45 U.S.C.A. 1 - 23, and Title 45 
Section 51, et sequentia. 


STATEMENT OF FACTS OF CASE 


Alonzo Wayne Taylor, a railroad fireman, was seriously injured 
on July 28, 1963 about 7:55 A.M., while performing his duties for 
his employer, The Washington Terminal Company (App. 86). 


= | 
The Washington Terminal Company is a railroad company incor- 

porated in the District of Columbia. It is indirectly owned and con- 

trolled by the Pennsylvania Railroad Company and the Baltimore 

& Ohio Railroad Company. The carrier is engaged in interstate com- 


merce as a railroad and functions primarily as a switching terminal. 


On July 28, 1963, at 4:30 a.m., plaintiff, a fireman for fifteen 
years, received his assignment on the extra board from the company 
dispatcher. He reported for duty at 6:30 a.m., went to his assigned 
diesel # 42 and inspected it. His inspection revealed oil on the run- 
ning board or walkway of the diesel. He reported this defect to the 
engineer who was his immediate superior (App. 86a-87). 


About 7:55 a.m., while the diesel was stopped on Track 29 wath 
of the “block” or Union Station, plaintiff, facing the diesel as required 
by the Company rules, alighted from the diesel, took one or two 
steps, tripped, slipped and fell over an electric cable lying in the walk- 
way between Tracks 28 and 29. (App. 87). It was the practice: ‘and 
custom of the Railroad to leave electric cables strewn in the walk- 
ways. (App. 90, 136, 138, 282). The electric cable was not in use. 
(App. 89). Plaintiff struck his right arm against a steel water plug. 


Mr. Taylor was relieved from duty and ordered by his superior, 
Mr. A. P. Haverty, road foreman of engines, to go to the Washington 
Hospital Center. (App. 94-95) X-rays were taken and the arm was 
placed in a cast. He returned to his home. For relief of pain that 
night he took aspirin. (App. 96-97) | 


On July 29, 1963 at 9:00 a.m., plaintiff went to Casualty Hos- 
pital. Doctor Joseph Rogers Young examined and treated him. (App. 
180). His arm was placed in a cast; he was also given pain medication 
and admitted to the hospital. Doctor Young had treated Mr. Taylor 
for an injury to the same hand in 1957. (App. 97) At that| time, 
Doctor Leonard T. Peterson, an orthopedic surgeon, had potonned 
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a “K” wire fixation. With his arm in a cast, plaintiff was released 
from the hospital on July 31, 1963. He remained off duty until 
November 8, 1963: Medication for pain prescribed by his physician 
consisted of salicylates in combination with other drugs such as dar- 
von, cappac, and codeine. (App. 212) 


When pain persisted, Doctor Young referred Mr. Taylor to Doc- 
tor Leonard T. Peterson. Doctor Peterson recommended a bone 
fusion of the wrist joint—an arthrodesis. (App. 208-209). 


Plaintiff refused the operation and he was referred to Doctor 
Robert L. Dow, an orthopedic surgeon. (App. 107). Doctor Dow also 
recommended the wrist fusion by arthrodesis to eliminate pain. 
(App. 209, 210). 


On April 8, 1964, plaintiff was hospitalized at Casualty Hos- 
pital. Doctor Dow performed the arthrodesis, fusing the right wrist 
into a non-movable joint. The operation involved removing bone 


from the radial bone of the right arm and placing that portion of 
the bone, in the form of a plug, across the joint. (App. 211). 


Mr. Taylor’s consulting orthopedic surgeon, Doctor Robert L. 
Spicer, testified that the removal of the bone could be likened to 
a bullet wound in the area of removal. (App. 150). 


Plaintiff remained hospitalized from April 8, 1964 until April 
14, 1964. He remained off duty until July 3, 1964. His medication 
for pain relief was demerol, and cappac, a narcotic combined with 
aspirin. (App. 212). 


After the arthodesis operation, Mr. Taylor began to lose weight 
steadily; he dropped from 165-170 to 145 pounds. (App. 105, 111). 


He was again forced off duty because of pain on July 15, 1964. 
His medication, as before, was aspirin and bufferin. (App. 111). When 
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the X-rays disclosed a stress fracture in the operative area, Doctor 
Dow immobilized the arm with a cast and Mr. Taylor returned to 
duty. (App. 112) 


He was again relieved from duty on July 31, 1964. (App. 112) 
Because his arm was swollen and causing him pain, the Company 
doctor allowed light duty. He continued on light duty for six 
months. The Company doctor excused him from hostling duties 
which required more arduous use of the arm. (App. 113) During 
this interim six month period, plaintiff continued to take aspirin 
for relief. Doctors Young and Spicer agreed that this medication 
was the recommended remedy for pain and post traumatic degen- 
erative arthritis. Doctors Richard T. Sullivan and Randolph Kelly 
Brown asserted it was also a fact in the onset, development and 
progression of Mr. Taylor’s chronic gas' itis and ulcer. (App. 180, 
243, 244). Doctor Irving Brick on cross-examination in the second 
trial admitted the ingestion of the aspirin did not do Mr. Taylor! any 
good. Because of the type of gastritis found, i-e., acute as opp ! d 
to chronic, he denied, however, it was a causative factor in the onset 
or aggravation of the ulcer or gastritis. This issue went to the jury 
in both trials. 


In August 1965, plaintiff not only experienced pain in his arm, 
but also began to develop gastric pain. (App. 115) 


He was hospitalized for one week. X-rays revealed an active 
duodenal ulcer. His treating physician was Doctor Young. He was 
again hospitalized on September 13, 1965, for a two week period. 
There was bleeding on this occasion. (App. 219) On November 14, 
1965, plaintiff was again admitted to Casualty Hospital. On Novem- 
ber 16, 1965, Doctor E. H. Short performed a Billroth I sub-total 
gastroectomy, removing 15% of Mr. Taylor’s stomach. (App. 222) 
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Post-operatively, Mr. Taylor suffered severe pain. For four con- 
secutive days, without interruption, he had hoses inserted into his 
stomach by way of his nostrils. (App. 116). 


He remained hospitalized until November 27, 1965. To date 
of first trial, plaintiff had been X-rayed approximately 100 times. 
(App. 118). Plaintiff was allowed to return to duty on February 15, 
1966. His weight at that time was 129 Ibs. (App. 117). His total 
loss of work was 307 days from date of injury, July 28, 1963, until 
August 7, 1967, the date of the first trial. Plaintiff claimed specials 
in excess of eleven thousand dollars, which included $7,258.60 for 
loss of work. One thousand seven hundred twenty three dollars and 
fifty-five cents ($1,723.55) for medical expenses. Six hundred forty- 
four dollars ($644.00) nursing care, one hundred two dol- 
lars ($102.00) out of pocket medicals. The specials stipulated by 
the parties in both trials approximate eleven thousand dollars. 


Plaintiff filed his complaint in the United States District Court 
for the District of Columbia, asserting a violation by the defendant 
carrier of the Federal Employees Liability Safety Appliance Acts, 
cited as Title 45, Sec. 51, et seq. and Title 45, U.S.C.A., Sec 1 - 23, 
inclusive. Section 23 includes the Boiler Inspection Act, upon which 
plaintiff relied in the first trial. (App. 79). 


On December 13, 1965, plaintiff moved the Court to allow him 
to amend his complaint to specify with particularity the violation 
of the Boiler Inspection Act. He also moved to increase the ad dam- 
num prayer from seventy five thousand to one hundred and fifty 
thousand dollars. (App. 15). 


This motion was opposed and argued. Plaintiff's motion was 
granted and the case was removed from the ready calendar to allow 
defendant carrier additional time for discovery. No objection was 
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taken by the defendant under local Civil Rule (9)(i)(1) and the pre- 
trial examiner’s ruling became an order of the Court. (App. 16). | 


At pre-trial of the case, defendant carrier again sought a ecieice 
tion of the ad damnum from the amended amount of one hundred 
and fifty thousand to the original seventy five thousand dollars. The 
request was denied. (App. 14). | 

The defendant carrier filed objection to the pre-trial order and 

again sought a reduction of the ad damnum prayer. Plaintiff filed 
opposition to the reduction of the ad damnum prayer. (App. 22-23). 


Upon oral argument before J. Hart, the defendant carrier sought 
to have stricken the Boiler Inspection Act, as well as to reduce the 
ad damnum prayer. The defendant carrier voluntarily withdrew his 
objections and orally moved for the right to take the deposition of 
plaintiff’s consulting internist, Dr. Richard T. Sullivan. That right 
was granted. (App. 25). See Order prepared by defendant, ates 
February 8, 1967. (App. 25). 


A trial, beginning August 7, 1967, was held on the merits before 

J. Real and a jury. Plaintiff called four lay witnesses, three physi- 
cians, and two rebuttal witnesses, who were subsequently withdrawn. 
Defendant called one lay witness. At the close of plaintiff's case, 

the trial court directed a verdict for the defendant carrier on the 
Boiler Inspection Act. (App. 270). This issue was eliminated in cham- 
bers prior to second trial, apparently on the theory of estoppel a 
verdict. 


The motions for directed judgment on liability requested by 
the defendant and the issue of the causal connection between the 
injury and its sequelae to the ulcer were denied. (App. 272). 


In response to the hypothetical question, Dr. Richard T. Sulli- 
van was asked by the Court (App. 171-172): 
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“Do you have an opinion? 
“The Witness: Yes Sir. 
“By Counsel: What is that opinion? 


“Answer: I' think there is definitely a relationship to 
the injury.” 


Doctor Young, on friendly cross-examination by the defendant car- 
rier (App. 226, 227), expressed a contrary opinion, and Doctor Ran- 
dolph Kelly Brown'agreed that there was an etiological relationship be- 
tween the trauma. the stress factors. and the ingestion of salicylates 
over a long period. (App. 242, 243, 244). 


At the close of defendant’s case, defendant’s motions to strike 
and for directed verdict were denied. (App. 284). 


The defendant carrier made the following opening statement: 


“That the accident which occurred to Mr. Taylor was 


caused solely by his own carelesness and his own neg- 
ligence. 


“We are sorry that it happened but it was just an unfor- 
tunate accident. 


“The accident was caused in no way by the negligence 
of the Washington Terminal Co. Thank you.” (App. 279). 


The defendant produced one lay witness and rested. (App. 283). 
On the 14th day of August, after five and one half hours of delib- 
eration, the jury returned a verdict for the Plaintiff in the amount 
of eighty thousand dollars. The jury was polled and agreed. 


Timely motions were filed by the defendant for N.O.V. and 
new trial and remittitur. 


Opposition to these motions was filed by plaintiff. A reply was 
also filed by the defendant. On the 26th day of September, 1967, 
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the trial judge from California filed an order, denying the motion 
N.O.V., but granting the motion of a new trial: 


“unless the plaintiff shall produce and file in the office 
of the clerk of this Court a remittitur of all of the ver- 
dict, in excess of $20,000.00. In case such a remit- 
titur is filed on or before October, 10, 1967, the 
motion for a new trial is denied.” 


The trial court has expressed no opinion for his order to date. 


Plainfiff declined to accept the remittitur of sixty thousand dol- 
lars and a new trial was held before J. McLaughlin. On February 
29, 1968, a few days before the second trial, defendant forwarded 
to plaintiff a lengthy medical report written by a Doctor Irving Brick, 
a gastroenterologist. Doctor Brick also testified on behalf of the 
defendant in the second trial. The second trial began on March 6th, 
1968. A second jury rendered a verdict for plaintiff and the fore- 
man announced as follows: 


“We find the defendant Washington Terminal Company 
100% responsible for the accident to Mr. Alonzo 
Wayne Taylor.” 


The amount of the verdict was twenty five thousand dollars. The 
jury was polled. | 


The second trial consumed a two week period. The defendant 
carrier, long before the second trial, ordered a copy of the transcript 
of the first trial. The cost was prohibitive to plaintiff. The carrier 
in the second trial offered new witnesses on the subject of liability 
and mitigation of medical causation. A pre-trial conference prior to 
the start of the second trial began at 10 a.m. and terminated at 1:15 
p.m. for the establishment of “guide lines,” culled from the transcript 
page by page, not available to plaintiff. The carrier ordered daily copy 
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of the transcript of the record in the second trial for certain wit- 
nesses. The cost was prohibitive for plaintiff. 


On April 16, ‘1968, plaintiff appealed from the judgment and 
order dated September 26, 1967 by the trial judge in the first trial. 
To date, Mr. Taylor has not accepted any moentary benefits from 
either judgment. 


CONSTITUTIONAL PROVISIONS, STATUTES, 
RULES INVOLVED 


Seventh Amendment of the Constitution of the United States: 


VII. In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be reserved, 
sand no fact tried by a jury, shall be otherwise re-examined in any 
Court of the United States, than according to the rules of the com- 
mon law. 


The Federal Rules of Civil Procedure. Rule 1. Scope of Rules. 


These rules govern the procedure in the United States district 
courts in all suits of a civil nature, whether cognizable as cases at 
law or in equity or in admiralty, with the exceptions stated in Rule 
81. 


They shall be construed to secure the just, speedy, and inex- 
pensive determination of every action. 


Rule 50(c)(1): 


If the motion for judgment notwithstanding the verdict, pro- 
vided for in subdivision (b) of this rule is granted, the court shall 
also rule in the motion for a new trial, if any, by determining whether 
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it should be granted if the judgment is thereafter vacated or reversed, 
and shall specify the grounds for granting or denying the motion for 
the new trial. | 


If the motion for a new trial is thus conditionally granted, the 
order thereon does not affect the finality of the judgment. In case 
the motion for a new trial has been conditionally granted and the 
judgment is reversed on appeal, the new trial shall proceed unless 
the appellate court has otherwise ordered. In case the motion for 
a new trial has been conditionally denied, the appellee on appeal may 
assert error on that denial, and if the judgment is reversed on appeal, 
subsequent proceedings shall be in accordance with the order. | 


| 
Title 45, Section 51, U.S.C.A.: | 


Every common carrier by railroad while engaging in commerce 
between any of the several states or territories, or between any of 
the states and territories, or between the District of Columbia and 
any of the states or territories, or between the District of Columbia 
or any of the states or territories and any foreign nation or nations, 
shall be liable in damages to any person suffering injury while he is 
employed by such carrier in such commerce, or, in case of the death 
of such employee, to his or her personal representative, for the bene- 
fit of the surviving widow or husband and children of such employee; 
and, if none, then of such employee’s parents; and, if none, then of 
the next of kin dependent upon such employee, for such injury] or 
death resulting in whole or part from the negligence of any of its 
officers, agents, or employees of such carrier, or by reason of ahy 
defect or insufficiency, due to its negligence, in its cars, engines, 
appliances, machinery, track roadbed, works, boats, wharves, or other 
equipment. | 
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Any employee of a carrier, any part of whose duties as such 
employee shall be the furtherance of interstate or foreign commerce; 
or shall, in any way directly or closely and substantially, affect such 
commerce as above'set forth shall, for the purposes of this chapter, 
be considered as being employed by such carrier in such commerce 
and shall be considered as entitled to the benefits of this chapter. 


April 22, 1908, c. 149, § 1, 35 Stat. 65; August 11, 1939, c. 
685, $ 1, 53 Stat. 1404, of the appellate court. 


Title 28, Section 2106, U.S.C.: 


The Supreme Court or any other court of appellate jurisdiction 
may affirm, modify, vacate, set aside or reverse any judgment, decree, 
or order of a court lawfully brought before it for review, and may 
remand the cause and direct the entry of such appropriate judgment, 
decree, or order, or require such further proceedings to be had as 
may be just under the circumstances. June 25, 1948, ch. 646, 62 
Stat. 963. 
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ARGUMENT 


THE TRIAL JUDGE ABUSED HIS DISCRETION WHEN HE 
ORDERED A REMITTITUR OF SIXTY THOUSAND DOLLARS OF 
AN EIGHTY THOUSAND DOLLAR JURY VERDICT WHEN SUCH ' 
ACTION WAS NOT SUPPORTED BY THE RECORD AND VIO-| 
LATED THE SEVENTH AMENDMENT OF THE CONSTITUTION | 
OF THE UNITED STATES AND FEDERAL RULES OF CIVIL 
PROCEDURE ! 


(a) The Constitutional Question 


In its post trial motion seeking a remittitur, the defendant car- 
rier relied on three cases, Dimick v. Schiedt, 293 U.S. 474 (1934); 
Muldrow v. Daly, 117 U.S. App. D.C. 318, 329 F.2d 886 (1964); 
and Frank v. Atlantic Greyhound, 172 F. Supp. 190 (1959). Mul- 
drow relied on Dimick, and Frank simply assumed the discretion. 


The carrier also contended, as a matter of law, that the striking 
of the impaired future earning capacity element of damages, for fail- 
ure of proof—automatically reduced the ad damnum clause. (See 
plaintiff’s post trial opposition motion for extended discussion of 
this point, p. 24 rer 31). No cases were cited for this implausible 
and novel concept. Plaintiff asserts that if the trial court acted upon 
that erroneous concept of law, it erred egregiously as a matter of 
law. (And see voluntary waiver by the defendant before trial judge). 
(R. 56). 


But a far more serious and fundamental concept of law is 
involved in the remittitur decision which, in effect, inverted the jury 
verdict. | 


The defendant carrier, in its post-trial motions, fired a legal shot 
gun in the air, hoping a pellet would strike a responsive target, and 
give them a second chance. The final legal pellet, the remittitur 
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request, brought results beyond the fondest hopes of the defendant 
railroad. Plaintiff respectfully submits that the basis upon which the 
trial judge acted, whether it be sua sponte or predicated upon the 
theories offered by'the defendant, or based upon unexpressed local 
district court policies given him, was erroneous as a matter of law. 


A careful reading of Dimick v. Schiedt, supra, reveals that case 
decided the constitutional question of additur, not remittitur. 


The dicta indicated that the remittitur power had been recog- 
nized by the Supreme Court and uniformly applied by the lower fed- 
eral courts. 


An examination of the cases involving remittitur reveals little 
or no uniformity in the federal courts. Most of the federal courts 
exercised some restraint when they invaded the jury process. The 
lopping off of the “excrescence” euphemistically referred to by the 
courts discussing remittitur amounts, rarely involved lopping off the 
body of the jury verdict, leaving the excrescence for the successful 
plaintiff. This casé is unique, in that the trial judge’s action indi- 
cated minimal restraint! There are literally a number of speculative 
reasons why the ammount of twenty thousand dollars was adopted. 
Certain of the reasons will be discussed later. None of these reasons 
are persuasive or correct as a matter of logic or law. 


When Mr. Justice Sutherland in Dimick referred to the “excres- 
cence” being removed by legal surgery in a reduction of an excessive 
verdict, he was unaware that the so-called discretionary power to 
perform this legal surgery by the trial courts would assume the pro- 
portion it has. 


The legal philosophy which supports unbridled remittitur power 
rests upon a tenuous doctrine which finds plausible support in the 
view that what rernains is included in the verdict, along with the un- 
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lawful excess—in that sense it has been found by the jury and that 
the remittur has the effect of merely lopping off an excrescence. 


| 
“But, where the verdict is too small, an increase by the court is 

a bald addition, which in no sense can be said to be included in the 
verdict.” Dimick v. Schiedt. at p. 486. | 


The line of demarcation between the violation of the Seventh 
Amendment, when the trial judge adds $10.00 to a jury verdict, and 
the non-violation, when he reduces it by $60,000, is in the light of 
cool reason so fine that perhaps it is constitutionally non existent! 


A review of the authorities shows that this precise question was 
first raised in Arkansas Cattle Co. v. Mann, 130 U.S. 69 (1889), 73 
and the Supreme Court upon the authority of Blunt v. Little, (1882) 
3 Mason 102, and Northern Pacific Rwy. Co. v. Herbert, (1886) 116 
U.S. 642, 646-7, decided the remittitur power did not violate the 
Seventh Amendment as an invasion of the jury function. But the 


dicta, upon which the defendant relied in his citation of Dimick, had 
this to say: 


“It is, however, remarkable that in none of cases was 
there any real attempt to ascertain the common law 
tule on the subject .... 

* * * 


“In the last analysis, the sole support for the decisions 
of this Court and that of Mr. Justice Story, so far as 
they are pertinent to cases like that now in hand, must 
rest upon the practice which has been condemned as 
opposed to the principles of common law by every 
reasoned English decision, both before and after the 
adoption of the Federal Constitution which we have 
been able to find. (Emphasis added) 


* * * 
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“In the light reflected by the foregoing review of 
English decision and commentators, it, therefore, may 
be that if the question of remittitur were now before 
us for the first time, it would be decided otherwise.” 
(Emphasis added) 


The only remaining basis for the construction of constitutionality 
rather than non constitutionality lies in the following remarks: 


“But first announced by Justice Story in 1822, the 
doctrine has been accepted as the law for more than 
a hundred years and uniformly applied during that 
time.” 

“And, as it finds some support in the practice of 
the English Courts prior to the adoption of the Con- 
stitution, we may assume that in a case involving a 
remittitur which this case does not the doctrine would 
not be reconsidered or disturbed at this late date.” 
(Emphasis added) 


It is plaintiff's hope that this assumption is wrong. Long stand- 
ing erroneous practice does not infuse lawfulness into that practice. 
See Joseph Lee Jones, et ux v. Alfred H. Mayer Co., et al, # 645, 
decided June 17, 1968—where the Supreme Court reverted one hun- 
dred and two years to convert a long standing misapprehension of 
the law. 


Fundamentally the doctrine of remittur power is based upon 
repudiated practice in English Courts. The absurd notion that a trial 
judge may not constitutionally add $10.00 to a jury verdict, but is 
constitutionally free to exercise the right, sub silentio, see Fairmount 
Glass Works v. Cub Fork Coal Co., 287 U.S. 474 (1933), to reduce 
a verdict by sixty thousand dollars ($60,000.00), is so incongruous 
on its face that constitutional scholars might now ponder on the 
intent of the framers of the Constitution. 
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A fair construction of the Seventh Amendment precludes the 
invasion of the jury verdict. The words are simple and explicit: | 


“VII In suits at common law where the value in 
controversy shall exceed twenty dollars, the right of 
a trial by jury shall be preserved, and no fact tried 
by a jury, shall be otherwise re-examined in any Court 
of the United States than according to the rules of 
the Common Law.” 


There is inherent in this prohibition a deep mistrust of any tam- 
pering with the verdict of the jury. It would appear that the ration- 
ale of Dimick v. Schiedt, supra, with respect to the additur was cor- 
rect. And for good reason. | 


But the power to remit has no basis in common law. No attempt 
to find such a basis has been productive. 


There are cases in early English law where the inviduous prac- 
tice of interference with the jury verdicts can be found. 


The absurdity of the practice is exemplified in Goodwin v. Gib- 
bons, (1767) 4 Burr. 2108, 98 Eng. Reports 100, and it is entirely 
clear why this practice was subsequently repudiated in the House of 
Lords. | 


Lord Mansfield said: 


“x * * if two or three juries have determined upon the 
same point and the same circumstances, it may be a 
matter of discretion not to grant a new trial.” 
(emphasis added) [One can almost feel this cavalier 
disregard for the jury and plaintiff in this statement— 
a sense of lese majeste, from which the colonist sought 
to and did escape] 


In Clerk v. Udall, (1702) 2 Salk 649, 91 Eng. Rep. 552, a third 
new trial was denied when two juries awarded the same damages. 
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Also in Chambers v. Robinson, (1726) 2 Strange 691, 93 Eng. Rep. 
787, a third trial was denied where the two prior juries awarded the 
same damages. 


And finally in Swinnerton v. Marquis of Stafford, (1810) 3 
Taunt. 233, 128 Eng. Rep. 92, two successive juries had found a ver- 
dict for the same party. 


These decisions were historically recorded long before the Con- 
stitution was written. No doubt, they may have formed a basis for 
the prohibition of the Courts of the United States to interfere in 
jury verdicts as expressed in the Seventh Amendment. The practice 
of subjecting a plaintiff to “two or three juries” must have become 
intolerable to the citizen seeking redress before the Courts. It is no 
less intolerable today. That the remittitur power was eventually 
repudiated by the English Courts suggests their judicial system finally 
recognized the malevolent influence of such a discretionary power. 


In Watt v. Watt, L-R. 1905 A.C. 115, it was said inter alia: 


“It was conceded in the opinions delivered to the 
House that there has been a certain amount of 
[Remittitur] practice in accordance with the course 
complained of, but in principle, it was said, this prac- 
ice was indefensible, and that no reasoned vindication 
of it had been found.” 


Nor can reason be found today to vindicate the installation of 
a repudiated practice by the decision in Blunt v. Little, 3 Mason 106 
in 1822 in this country. 


All reason suggests the contrary and, indeed, supports the repu- 
diation theory. 


Rule 1 of the Federal Rules of Procedure is illustrative of one 
such effort: 
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“These rules govern the procedure in the United 
States District Courts in all suits of a civil nature 
whether cognizable as cases at law or in equity, with 
the exceptions stated in Rule 81. They shall be con- 
strued to secure the just, speedy and inexpensive deter- 
mination of every action. 


Mr. Taylor respectfully submits that the disposition of his case 
by the trial judge, when he arbitrarily granted an excessive remitti- 
| 
tur, sub silentio, was not just, speedy or inexpensive. Quite the con- 
trary! 
His action required plaintiff and his counsel to expend relatively 


large amounts of funds and pitted their meagre resources against 
unlimited defendant funds or accept an emasculated verdict. 


It was not speedy because months elapsed before a new trial 
was had. The defendant carrier, given his second chance, made full 
use of his monetary advantage, which the remittitur action brought 
into play, and tripled his efforts at the expense of plaintiff's case. 
The trial time was doubled. It was unjust because the trial judge 
found no error in the trial, but substituted a money judgment which 
did not compensate plaintiff. It is well settled that the jury verdict, 
if obtained by passion or prejudice, cannot be cured by remittitur. 
Moore v. Glasgow, Mo. 1963, 366 S.W.2d 475; Minneapolis, St. | Paul 
and S.S. M.R. Ry. Co. v. Moquin, 283 U.S. 520 (1931), 75 L.Ed. 
1243. 


Another cogent reason exists for the curtailment or abolition 
of this alleged constitutional right to remit jury verdicts by ‘trial 
courts. | 


Ten years prior to Justice Story’s decision in Blunt v. Little, 
(1822) 3 Mason 102, which was accepted in Northern Pacific R.R. 
Co. v. Herbert, 116 U.S. 642, 646-7; Arkansas Cattle Co. v. Mann, 
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130 U.S. 69, 73, the correct common law rule was laid down in 
Coleman v. Southwick, (1812) 9 Johns 45, 6 Am. Dec., which appel- 
lant cited in his opposition post trial motion. That case held: 


“The damages, therefore, must be so excessive as 
to strike mankind at first blush as being beyond all 
measure unreasonable and outrageous, and such as 
manifestly show the jury to have actuated by passion, 
partiality, prejudice or corruption.” 


“In short, the damages must be flagrantly outrageous and extra- 
vagent, or the Court cannot undertake to draw the line, for they 
have no standard by which to ascertain the excess.” 


Fifty five years after Blunt v. Little, supra, a later English case 
fortified the common law rule in Phillips v. Southwestern Railway 
Co., (1879) 42 B. 406, 52 B. 78, the Court said: 


“The verdict of a jury which fixes the amount of 
plaintiff's damages in a personal injury case for pain 
and suffering, or humiliation for disfigurement, or 
permanent partial or total disability is such a com- 
ponsite; and it is further submitted, ought not “except 
under very exceptional circumstances be disturbed by 
one or three judge court’”’. 
The correction of the constitutional question decided in Blunt 
y. Little, supra, should rest on the sound common law principles 
announced in Coleman and Phillips and not on the repudiated prac- 
tice of early English law. 


It is time that the mischief wrought by this unconstitutional 
practice in this country be repudiated and terminated as it was in 
England. 


This court may notice that the dockets of federal courts are 
bulging with cases awaiting jury trials. This is easily understood when 
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trial courts, using purely subjective instinct and opinion to “prevent 
a possible miscarriage of justice,” submit the same issues to two land 
three juries.” Indeed, the Frank case cited by the defendant carrier 
in its post trial motion seeking remittitur is a classic example of ‘the 
tortured reasoning leading to second trials, clogged dockets, loss of 
thousands of dollars by successful litigants, the cities and states 
involved and in basic justice. Frank v. Atlantic Greyhound Corp. 
(1959) 172 F. Supp. 190. Plaintiff respectfully suggests that the 
Court interference with the jury verdict of $30,000 in that case finds 
no rational basis except to arbitrarily attempt to “control” or as has 
been advocated in some judicial circles, to eradicate the jury system 
in tort cases. 


The amount given by the first jury was clearly not “beyond all 
reason,” but this phrase is a euphemism loosely used and construed 
in the most subjective manner by the trial courts. | 


Despite the attempt by the trial judge to justify the reduction 
of the monetary amount awarded by the jury, such objections were 
discarded by a second jury. Frank v, Atlantic Greyhound, 177 F. 
Supp. 922 (1959). 


But what of the possible miscarriage of justice wrought upon 
the plaintiff in that and plaintiff’s case? The result was the waste 
of thousands of dollars in court personnel and jury time; the erosion 
of careful planning and preparation by plaintiff (see plaintiff’s trial, 
legal and medical brief, given to trial court and the defendant car- 
rier prior to both trials. Defendant carrier presented no brief or trial 
memorandum at either trial), the doubled expense of witness fees, 
and expert fees, which are a fact of life in today’s litigation; the pit- 
ting of the resources of one litigant against the other in an effort to 
obtain missed opportunities at the first trial; the allowance by the 
losing party to correct trial tactics which he believe may have con- 
tributed to the loss; the requirement imposed upon plaintiff's coun- 


| 
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sel to expend hours of uncompensated time in court, even as it hap- 
pened in the second Frank trial he obtains a jury verdict comparable 
to the first jury verdict—all this, in the name of control of the jury 
“uniform verdicts in the district” based upon the trial judge’s past 
experience in this district, Frank, supra, p. 192 and, “the fundamen- 
tal experience and instinct” obtained from law student days through 
judgeship. Butler v. General Motors Corp., 143 F. Supp. 461 (1956). 


A re-examination and correction of this unconstitutional prac- 
tice would do much to improve the value of the jury systems, Pat- 
ton v. United States, 281 U.S. 276, 301, 302 (1929), where Supreme 
Court said, “Any diminution of the respect due that institution is 
akin to a dimunition of the constitutional right itself. It lessens the 
prestige of the jury system.” It would, moreover, eliminate waste 
of time, effort and expense in federal and state courts, and in no 
way impair the rights of defendants. Where error occurs in a trial 
which affects a verdict, the right of the trial judge to state explicitly 
what that error is and award a new trial would still remain. 


There would be eliminated, of course, the right of a trial court 
to guess or speculate what proper amount a jury should have awarded 
the successful party. 


(b) The Abuse of Discretion Question 


Assuming, arguendo, that there is some constitutional author- 
ity for remittitur control of jury verdicts, plaintiff suggests that 
authority is strictly limited by the common law. 


Through all the decided cases in this country, from Blunt v. Lit- 
tle, supra, to date, the discretion of the trial judge rests upon his 
subjective opinion that the jury verdict is so excessive that “St is 
beyond all reason” or is so great as to shock the consience, Frank 
y. Atlantic Greyhound, 172 F. Supp. 190 (1959); Bell v. Cincinnati, 
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New Orleans and Texas Pacific Ry Co., (1962) D.C. Tenn., 205 F. 
Supp. 781, D.L.J. 588. 


There is no common law authority which supports an invasion 
of the jury process and the Seventh Amendment for latent defects 
of the trial buried in the mind of the trial court. 


The assumption of the discretion to remit, if proper, rests only 
on excessiveness of the verdict. No constitutional authority exists 
which permits a reduction of the jury verdict by the trial judge, 
which includes unannounced imperfections, if any, of counsel, plain- 
tiff, or in trial court rulings or other extraneous reasons which will 
probably never be known. The discretion is not so broad as it has 
been interpreted. | 

A verdict which has been reduced without stated reasons is open 
to review as a matter of law, if, in fact, the jury verdict is not, on 
the record, “palpably and grossly excessive” “beyond all reason” 
“shocking” “outrageous.” Steinberg v. Indemnity Insurance Co., 
(1966) 5th C.A. La., 364 F.2d 266. In that case, the trial judge, 
sua sponte, ordered remittitur in violation of F.R.C.P. 59(d) the 
Court said: 


“Record including showing that because of showing 
of plastic surgeons post operative negligence female 
plaintiff was hospitalized for about 8 weeks during 
which time she suffered greatly, that since operation 
she was unable to resume former occupation or ath- 
letic activities because of significant loss of function 
in left knee joint, and the serious permanent scarring 
was present on back of lower legs warranted verdict 
of $49,000 so that grant of new trial on condition 
of remittitur of $20,400 was an abuse of discretion. 
The Court ordered original amount reinstated.” 
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The case might well be otherwise where the trial court refuses 
to exercise his discretion and reduce a verdict allegedly excessive, 
without opinion. This has been held to be a question of fact and 
non reviewable. Fairmount Glass Works v. Cub Fork Coal Co., 287 
U.S. 474. But even this long standing principle is in doubt since 
Neeley v. Eby Construction Co., 386 U.S. 317 (1967), where Justice 
White cites F.R.C.P. 50(b) as it relates to the Seventh Amendment 
and Title 28, Section 2106, U.S.C. and Montgomery Ward v. Dun- 
can, 311 U.S. 243 (1940). Note: in Neeley at p. 320, 50(c)(1)—“and 
shall specify the grounds for granting or denying motion for new 
trial.” 

_ In Neese v. Southern Railway Co., 350 U.S. 77 (1955), 76 S. 
Ct. 131, established the rule that a federal circuit court of appeals 
could not interfere with a trial court’s discretion refusing a new trial 
in an FELA case where there was support in the record for the trial 
court’s action. 


Plaintiff respectfully urges no such support for the trial court’s 
action can be found in this case on the basis of excessiveness of 
amount in relation to damages suffered. 


The question narrows then to what the record revealed: 


1. The plaintiff had pain at the time of the accident and con- 
tinued to have pain because of two major operations. All doctors 
agreed that plaintiff suffered pain in more than normal amounts. 
Doctor Spicer indicated a third operation on the metacarpal bones 
near the site of the fusion was indicated in order to reduce future 
pain. (App. 150). 


2. The injury of July 28, 1963 to the wrist resulted in the 
arthrodesis operation which locked the right wrist into a non mov- 
able joint forever. (App. 210, 211). 
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3. Doctors Young and Spicer both-agreed that there was evi-| 
dence of marked traumatic degenerative arthritis in the mictaccras 
bones of the right arm and hand. (App. 214). 


4. There was testimony that the health of plaintiff was excel- 
lent between 1957 and 1963, but deteriorated remarkably from July 
28, 1963 until his return to duty on February 15, 1966. (App. 132, 
123). 


5. His weight had been reduced from 1650170 before the silt 
to 129 lbs. when he returned to duty. (App. 105, 117). 


6. During the interim period from July 28, 1963 to date of the 
first trial, he had been X-rayed approximately 100 times, (a factor 
sufficient in itself to warrant the substantial verdict given by the 
jury). (App. 118). 


7, His course of treatment required the attention of fee 
Joseph Rogers Young, Leonard T. Peterson, Robert L. Dow, Robert 
Wise, E.H. Short, Robert Spicer, Richard T. Sullivan, Everett Gordon 
and Howard. (App. 107, 118, 149, 153, 191, 196, 208, 222-9). Mr. 
Taylor was hospitalized on five occasions. On July 29, 1963 at Cas- 
ualty Hospital (2 days); on April 9, 1964 at Casualty Hospital for 
the major surgery on the arm (7 days); on August 15, 1965 at Cas- 
ualty Hospital for one week (7 days); on September, 1965 for pain 
and bleeding for two weeks (14 days); on November 14, 1965 for 
the Billroth I operation resulting in the removal of 75% of his stom- 
ach. (App. 198, 207, 217, 218). 


8. Mr. Taylor had deep penetrating scars on his right arm and 
hand which the court allowed the jury to see. He also testified that 
he was disfigured by a long scar from the breast bone (sternum) down 
the abdominal wall. (App. 91, 120). 
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9. Doctor Richard T. Sullivan testified Mr. Taylor had about 
20 metallic steel sutures within his body designed to effect the ana- 
stomosis required after the removal of the stomach and bleeding 
ulcer. (App. 162, 164). 


10. Doctors Brown, Young and Sullivan indicated recurrence 
of a stomal ulcer after Billroth I operations was likely. [This proved 
correct in plaintiff's case and he had to request a year’s furlough 
after the first trial} which the company has granted]. Doctor Young 
intimated a 10% chance of recurrence. (App. 234). The latter physi- 
cian proved correct. This fact was eliminated from the second jury 
in the off the record three and one-half hour establishment of “guide 
lines,” conference in chambers. It was inadvertently mentioned but 
withdrawn when defendant objected in the second trial. Unless this 
was eliminated, defendant wanted further time for discovery. 


11. Doctor Randolph Kelly Brown indicated a 30 to 50% per- 
manent disability would result from the effects of the Billroth I. 


(App. 264, 265). 


12. Mr. Taylor after return to duty in February 1965, had several 
periods of swallowing and vomiting problems, necessitating emergency 
treatment at Casualty Hospital. (App. 120). 


13. There was testimony by Mr. Taylor on cross examination 
that he could not perform his hobbies, golf and car repair, as well 
as he could because of his locked wrist, fatigue and pain. (App. 121). 


14. The plaintiff, it was agreed, lost 307 days of work during 
this period between July 28, 1963 and date of trial, August 7, 1967. 
Prior to the injury, he lost very little work. (App. 117, 122). 


15. Plaintiff now must forego taking the best and most econom- 
ical type of medicine, aspirin and its varied forms, for the traumatic 
degenerative arthritis which will be ever present in the metacarpal 
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region of his hand. It was agreed by Doctors Sullivan and Brown | 
that no internal medicine specialist would recommend saliscylates to 
one suffering with gastric ailments. (App. 172, 243, 244). 


16. The plaintiff testified he had great mental anguish, anxi- 
ety and worry over the future course of both the arm and the stom- 
ach. (App. 102, 121, 122, 123, 125). 


17. There was also testimony that he was fearful of losing his 
position. 


18. The life expectancy of the plaintiff was approximated 39 
years. 


19. Plaintiff’s annual salary was approximately $7,000. On the 
state of that record, virtually uncontradicted in the first trial, the’ 
reduction of the jury verdict by sixty thousand dollars to use the! 
words of this Court, “creates considerable wonderment.” Rankin v. 
Shayne, 108 U.S. App. D.C. 47 (1956), 243 F.2d 35. But wonder- 


ment in this case turns to shocked disbelief when simple arithmetic 
is applied to the twenty thousand dollar figure awarded by the trial 
judge. 


Judge Real’s Verdict: 


20,000 
11,000 Specials 
9,000 
6,660 Counsel fees 
2,340 | 
3,304 To be repaid by Mr. Taylor to Railroad Retirement 
— 960 
2,500 Witness and expert fees 
— 3,460 
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The answer, of course, lies in the fact that the trial judge, know- 
ing that the defendant carrier had received a fair trial, devoid of 
error, selected an arbitrary figure which would almost ensure a sec- 
ond trial. Otherwise the figure was arrived at without recourse to 
simple arithmetic. 


Furthermore, in the interest of uniformity of decisions in this 
district, a laudable purpose, according to Frank v. Greyhound, supra, 
the record was largely ignored. 


The defendant carrier may have speculated that the trial judge 
used the device of remittitur to delete some issue or issues which 
had been submitted to the jury. But a failure to specify that was, 
in fact, the purpose of the remittitur eliminates that consideration 
in determining excessiveness. Moreover, despite any qualms the first 
trial judge may have had about his ruling on the nexus problem of 
the original trauma, its sequelae, and the removal of the stomach by 


a Billroth I operation, it was clearly correct for the second trial judge 
also regarded the issue as one of fact and overruled defendant’s 
repeated motions to strike the issue from the case. Martin v. Tin- 
dell, 98 So.2d 473 (1958), cert. denied 355 U.S. 959. 


Even if there were reason to modify the jury verdict by remov- 
ing a medical issue, what objective criteria was available to the trial 
judge which would rationally permit a reduction of $60,000? 


The trial judge had no part in the jury’s consideration. They 
may well have allocated their award taking all of the factors of dam- 
age as a whole. The general verdict was not subject to divisibility. 
No special interrogatories were sought or given under Rule 49 
F.R.C.P. 


It will also be contended that the amount of the second jury 
verdict supports the guesswork of the trial judge in arriving at the 


___ __remittitur. 
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This might have some validity if it could be established whether 
there was uniform criteria between the first trial judge and the two 
juries. No such criteria is on the record. The fact is that there is, 
little relation between the two trials. The defendant carrier used the 
“inversion process” to attempt to obtain a completely favorable or 
mitigating judgment. Each step leading to the second trial and the 
conduct of the second effort reversed the procedure applied origin 
ally. | 

The result was a protracted trial which succeeded in obfuscating 
but not eliminating the medical issue. Plaintiff concedes the second 
trial was an enervating process, but vigorously resists the suggestion 
that the verdict supports the trial judge’s action with respect to the 
original verdict. | 


Nor does plaintiff desire to delve into the question of what lati- 
tude is vested, by way of discretion, in the district courts to “con- 
trol jury verdicts” and to what extent they may go in effectuating 
that purpose. | 

| 

Since there was little or no support in the record for the trial 
judge’s action, appellant respectfully suggests to this Court that such 
action by the trial judge was a clear abuse of discretion subject to 
review and reversal. Neese v. Southern Railroad Co., 350 U.S. 77, 
76 S.Ct. 131; Dennis v. Denver and Rio Grande Western R.R. Co., 
375 U.S. 208 (1963); Gallick v. B&O R.R. Co., 372 U.S. 108 (1963); 
Davis v. B&O Railroad Co., 379 U.S. 671 (1965), 85 S.Ct. 636; Ten- 
nant v. Peoria & Pacific Union Railroad Co., 321 U.S. 29 (1944); 
Lavender yv. Kurn, 327 U.S. 645 (1946). 


It is respectfully submitted that the F.E.L.A. cases cited show 
that the jury’s verdict is decisive on any issue of causal relation or 
any issue turning on the weight of the evidence, including size of 
verdicts. 
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Where a trial judge, advertently or inadvertently, ignores or mis- 
applies this principle of law, especially applicable in Federal Employ- 
ees Liability Act cases, such action is a clear abuse of his discretion. 


0 


THE FEDERAL DISTRICT COURTS DO NOT HAVE UNLIMITED 
AUTHORITY TO REQUIRE REMITTITUR IN REMEDIAL TYPE 
LEGISLATION SUCH AS THE FEDERAL EMPLOYEES LIABIL- 
ITY ACT AND RELATED STATUTES 


The authority to invoke remittitur is traceable in railroad cases 
to Northern Pacific Ry. Co. v. Herbert, 116 U.S. 642-646-7 (1886), 
but that case held a remittitur, under proper circumstances, is not 
an infringement of the right to trial by jury. 


That the words “proper circumstances” connoted something 
more than the naked pleasure of the trial judge, is emphasized in 
Minneapolis, St. Paul & S.S. Ry. Co. v. Moquin, 283 U.S. 520 (1931), 
51 Sup. Ct. 501, 75 L. Ed. 1243, where it was said: 


“In actions under the federal statute no verdict can be 
permitted to stand which is found to be in any degree 
the results of appeals to passion and prejudice. 


“Obviously such means may be quite as effective to beget a 
wholly wrong verdict as to produce an excessive one. 

“A litigant gaining a verdict thereby will not be permit- 
ted the benefit of calculation, which can be little 
better than speculation, as to the extent of the wrong 
inflicted upon his opponent.” 


In plaintiff’s case, the trial judge attempted to “control” what- 
ever supposed defect there was by a huge remittitur in favor of the 
defendant carrier. By implication, then, the first trial court concedes, 
when it established a $20,000 judgment, that the total jury verdict 
was not affected by passion or prejudice requiring a mandatory new 
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trial, but was merely excessive. And: this was the interpretation 
adopted by the second trial judge. It is reasonable to assume, based 
upon the record, that the trial judge gave great weight to the uni- | 
formity of verdict policy as well as the evidentiary policies which | 
he sought and accepted from the local members of the Court. 


The precise question of whether this constitutes a proper cir-, 
cumstance permitting the trial judge to invoke his remittitur power, 
if such exists, has never been answered by the Supreme Court. 


Nor has a decision been rendered which delineates the scope of 
the remittitur power, if any, in a Federal Employees Liability Act 
case. This is especially true where as here, the excessiveness, by 
implication, may be attributable to the trial courts tacit desire to 
expunge certain of his rulings and issues submitted to the jury by 
this procedure. This.suggestion was raised by the defendant prior 
to second trial. This latter concept apparently leaves the trial court 
free to reduce a verdict, by any amount, without stating a reason, 
precise or imprecise, and thus attempt to avoid stating error as a 
matter of law. 


Appellant respectfully urges that the law is otherwise. Espec- 
jally is this true in cases involving remedial legislation. | 


Prior to 1957, a number of cases decided by the federal district’ 
and circuit courts deprived the railroad worker of his rights under. 
the Act. 


The courts were insistent upon a close adherence to the com- 
mon law instead of the statutory principles established by the Con- 
gress. This Act was passed for the benefit of the railroad worker : 
who is engaged in an extremely hazardous occupation. 
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Plaintiff gave, on pages 9 and 10 of his legal and medical trial 
brief, submitted to the trial court and the defendant prior to the 
trials, a brief historical review of the subject which regrettably became 
all to pertinent in his case: 


Two landmark cases need to be understood in order to com- 
prehend the clear distinction between the application of common 
law principles to tort actions and the statutory principles to be applied 
in FELA cases. 


In Sinkler v. Missouri Pacific R.R. Co., 356 U.S. 326 (1958), 
78 S.Ct. 758, Judge Brennan said: “the FELA is an avowed depar- 
ture from common law principles in response to the special needs 
of railroad workers.”” Basic feature of FELA is that the railroad is 
a “unitary enterprise” obligated to bear the burden of injuries to 
those in the enterprise arising out of the fault of others engaged in 
the common endeavor.” 


The second landmark case announced by the Supreme Court 
dispelled, once and for all, any doubt that cases brought under FELA 
were in a special category and the principles to be applied in mat- 
ters of negligence, evidence and damages, were broader than at com- 
mon law. 


In 1957 the Supreme Court in Rogers v. Missouri Pacific R.R. 
Co., 352 U.S. 500 (1957), announced the principle “that a jury 
question arises, once the proof justifies with reason, that the employer 
negligence played any part, even the slightest, in producing the injury 
or death for which damages are sought.” 


The need for this clearly stated rule arose from the fact that 
the District and’ Circuit Courts, as well as some of the State Courts, 
were applying rules, substantive and procedural, which were disso- 
nant to the express intent of the legislation—thus depriving the 
employee of his rights under the FELA Statute. 
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The Railroads were, and still are, ingenious in their efforts to | 
evade their responsibilities under the Act by avoiding or diluting 
judgments sought by injured railroad employees. Rogers and suc- 
ceeding cases, listed below have showed at least, the over zealous. 
attempts of the Courts to protect the carriers at the expense of the 
railroad employee—the exact opposite of what was intended by the 
enactment of legislation for their benefit. Some of the cases which 
have followed Rogers are: Davis v. Baltimore & Ohio R.R. Co., 379 
U:S. 671 (1965), 85 S.Ct. 636; Dennis v. Denver, Rio Grande West- 
em R.R. Co., 372 U.S. 208 (1963); Webb v. Illinois Central R.R., 
352 U.S. 920 (1963); Futnelle v. Atlantic Coast Line R.R. Co., 353 
U.S. 920 (1957), per curiam; Dean y. Gulf, 353 U.S. 925 (1957), 
per curiam; Thompson v. Texas & Pacific R.R. Co., 353 U.S. 926 | 
(1957), per curiam; McBride v. Toledo Terminal R.R. Co., 354 U. S. 
901 (1957); Ringhiser v. Ohio R.R. Co., 354 U.S. 901 (1957). 


The Supreme Court, to the date of this trial, adheres to the 
Rogers rule and no modification or weakening of this principle can 
be found. 


Whatever the law was prior to the amendment of the Federal, 
Employees Liability Act in 1939, that Amendment began the obliter- 
ation of common law doctrines, see Tiller v. Atlantic Coast Line, 
318 U.S. 54 (1943) and Slaughter v. Atlantic Coast Line, 112 U.S. 
App. D.C. 327, 302, F.2d 912 (1962). 


The cases decided by the Supreme Court after Rogers v. Mis-' 
souri, supra, (1957), carefully defined the power of federal trial and 
circuit courts to interfere in the functions of the jury on all issues 
of fact. 


The standard established by the Supreme Court with reference 
to all issues presented in an F.E.L.A. case may be summarized: 
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Given an evidentiary basis in the record the jury’s 
verdict is decisive of any issue on causal relation or 
of any issue turning on the weight of the evidence, 
including size of verdicts. Tennant v. Peoria, 329 U.S. 
at 35; Rogers v. Missouri, supra; Lavendar v. Kurn, 
327 U.S, 653 (1958); Neese v. Southern Railroad Co., 
350 U.S. 77 (1955). 


In Sinkler v. Missouri, 356 U.S. 326 (1958), Justice Brennan an- 
nounced the clear distinction between the statutory purpose and 
common law principles: 


“FELA isiavowed departure from common law prin- 
ciples in response to the special needs of railroad 
workers.” 


In Tennant v. Peoria, supra, and Gallick v. B&O Ry. Co., supra, 
the Supreme Court said: 


“Tt is not ithe function of the Court to search the rec- 
ord for conflicting circumstantial evidence in order 
to take the case away from the jury on a theory that 
the proof gives equal support to inconsistent and 
uncertain inferences. The focal point of judicial 
review is the reasonableness of the particular infer- 
ence or conclusion drawn by the jury. It is the jury, 
not the court, which is the fact finding body. It 
weighs the contradictory evidence and inferences, 
judges the credibility of witnesses, receives expert 
instructions and draws the ultimate conclusion as to 
the facts. 


“The very essence of its function is to select from 
among conflicting inferences and conclusions that 
which it iconsiders most reasonable. Citing Washing- 
ton & Georgetown R. Co. v. McDade, 135 U.S. 554, 
571, 572; Tiller v. Atlantic Coast Line, supra, 68; 
Bailey v. Central Vermont Ry., 319 U.S. 350 (1943). 
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“That conclusion, whether it relates to negligence, cau- 
sation, or any other factual matter, cannot be ignored. 
Courts are not free to reweigh the evidence and set 
aside the jury verdict merely because the jury could 
have drawn different inferences or conclusions or 
because judges feel that other results are more rea- 
sonable.” 


_ In Lavander v. Kurn, supra, the Supreme Court said that where, 


There is an evidentiary basis for the jury’s verdict, the jury is free 
to discard to disbelieve whatever facts are inconsistent with its con- 
clusion. 


| 
The subject of the remittitur power of the trial courts in this 
field has not been squarely presented. The ruling in Neese v. South- 
ern Railroad Co., 350 U.S. 77 (1955), 76 S.Ct. 131, merely limited 
appellate review, where there was evidence in the record supporting 
the action of the trial court. No specific comments were made 
regarding the remittitur power, but plaintiff points out the trial judge 
in Neese exercised reasonable restraint. Plaintiff also suggests that | 
had the remittitur deprived the railroad worker of his jury verdict, | 
as in plaintiff’s case, such action would have provoked comment and 
been set aside. See Justice Douglas’ reference to the Courts “stew; 
ardship” in FELA cases. Harris v. Pennsylvania R.R. Co., 361 U.S, 
15-16 (1959). | 


It is apparent that the Supreme Court when called upon to 
review a number of cases in which the trial judge freely used the 
device of directed verdict and judgment N.O.V. decided finally in 
Rogers v. Missouri, supra, that this infringed upon the right to trial 
by jury. The court also decided that Congress intended that the 
plaintiff should have his case tried to a jury. The Frank case, supra, 
offered by the defendant to the trial judge, in support of his remit- 
titur request, states what purports to be the policy in this district. 
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That policy aims at uniform verdicts and a modicum of equal jus- 
tice. The court said on pages 190-191: 


“Test of whether a verdict is excessive is whether the 
verdict ig so unreasonably high as to result in a mis- 
carriage of justice.” 


It was explained on page 191 that the verdict should not be 
set aside as excessive unless the Court is of the opinion that it is 
beyond all reason,—is so great, as to shock the conscience. The court 
then said, “Obviously shock the conscience is but a picturesque fig- 
ure of speech.” 


The established test stated above, it is respectfully suggested, 
substitutes another picturesque figure of speech, “miscarriage of jus- 
tice,” for the one rejected. 


It required two juries, large expenditure of funds, inordinate 
consumption of court and jury time, to assure the court that “a pos- 
sible miscarriage of justice” would not occur. See Frank v. Grey- 
hound, 177 F. Supp. at 923 [1-2]. It is equally possible that a mis- 
carriage of justice was done to plaintiff. 


Neese v. Southern Railroad, supra, is closer to the doctrine 
established in the Coleman and Phillips cases, supra. ‘The test is 
whether or not! the jury verdict is supported by the evidence. If 
there is such evidence in the record, the trial judge in Federal 
Employees Liability Act cases is without discretionary: power to 
interfere with that verdict. 


The essence of an F.E.L.A. case is a trial and verdict by a jury 
free as possible from the legal nuances interjected by the court. These 
rulings strictly conform to the Seventh Amendment and Dimick case. 
Concomitant with that right, the railroad worker is entitled to the 
remedial benefits of the Act without “trial by ordeal.” 
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Second and third trials to a jury, without clearly stated reasons, 
are oppressive and destroy the remedial aspects of the Act. This is 
especially true where the action of the trial judge is not subject to 
the review set forth in Frank v. Atlantic Greyhound Corp., 172 F. 
Supp. 190 At. 191: 


“TI personally have a great deal of confidence in an 
average jury. It isa mounting confidence, increasing 
with the number of jury cases I try from day to day 
and year to year.” 


Nevertheless, no human being is infallible; a jury no more than | 
a judge or anyone else. A judge’s actions are subject to review by 
appellate tribunals. 


The contention is often raised that the discretion is granting re- 
mittitur is not reviewable first, because the judgment is interloctory | 
and then because it is a question of fact. 


The Act is designed to assist the railroad worker in obtaining | 
compensation for injuries and consequent illnesses related to his work 
Sinkler v. Missouri, supra, Rogers v. Missouri Pacific, supra, Martin 
y. Tindell, supra. This Act can be read in pari materia with Rule 1, 


F.R.CP. and should result in a just, speedy and inexpensive trial. 


Plaintiff submits that none of the reasons offered by the pro- | 
ponents of remittitur power apply to this case, specifically, or | 
F.E.L.A., generally. | 


(1) There was no passion or prejudice involved, or else the 
$20,000 judgment awarded by the Court was invalid. Minneapolis, 
St. Paul & S.S. M.R. Ry. Co. v. Moquin, 283 U.S. 520 (1931). 


(2) A new trial was not granted outright, because the record 
did support the verdict and was not so excessive it could not stand. 
Butler v. Williams, 133 So. 2d 109 (1961). 
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(3) The experience of the trial judge was not a factor. Jack- 
sonville Terminal Co. v. Misak, 102 So. 2d 295 (1958);Mann v. Hunt, 
283 App. Div. 140, 126 N.Y.S. 823. 


(4) There was no federal rule or authority in the Federal Employ- 
ees Liability Act and related statutes authorizing untrammeled remit- 
titur power. There is, however, case and statutory precedent for 
limited application of this discretion, in State courts. See State rule 
in Doremus v. Atlantic Coast Line Ry Co., 130 S.E. 2d 370 (1963); 
Texas Gulf Colorado & Santa Fe. Ry Co. v. Hampton, 1962, 3585, 
W2d 690, $100,000 in F.E.L.A. 12 DL.J. 408. The propriety of this 
State statutory action has never been decided by the Supreme Court 
in F-E.L.A. actions, but the employee may elect a federal or state 
forum. 


(5) There was no error in the trial which was curable by remit- 
titur. In Devaney v. Atchison, Topeka and Santa Fe Ry. Co., 219 
Cal. 487 (1933), 27 F.2d 635, such errors, clearly specified, and of 
course, subject to review as a matter of law, were allegedly cured. 
However, no such authority may be found in the Act, or in common 
law for this legal device. 


The action of the trial judge was inconsistent with the remedial 
aspects of the Act. Jt was remedial in nature—but for whom? 


It was remedial for the defendant, in that it permitted the car- 
ner to: 


(1) Use its great monetary resources to obtain second trial 
advantages over the plaintiff. Culling from each page of the 
first trial transcript, which was unavailable to plaintiff because 
of cost, the defendant prepared a long list of grievances which 
formed the basis of “guidelines” for the second trial. The pur- 
pose, of course, was to fashion a legal straitjacket ostensibly to 
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be worn by both parties. Plaintiff concedes defendant was more 
adept at discarding this restrictive robe whenever the occasion 
dictated the need. 


(2) It was remedial for the defendant in that it was able to 
attempt to shore up its defense, and present mitigating medical 
evidence which was patently absent in the first trial. 


(3) It was remedial for the defendant in that the plaintiff ae 
fering a second ordeal was an example to other railroad employ- 
ees similarly situated. It is reasonable to assume that such rail- 
road workers would understand that they well might have to 
press their claims before more than one jury at great expense 
and this experience, coupled with the normal anxiety attendant 
to litigation would be, to say the least, an unpleasant deterrent. 


(4) It was remedial and beneficial for the defendant, in that 
it permitted the defendant to invert its trial tactics step by step 
in a studied effort to overcome its first presentation which was, 
on the record, unduly optimistic and perfunctory. 


(5) It was remedial for the defendant in that the second jury 
returned a verdict close enough to the remittitur amount to 
obfuscate the issue of damages. But it is to be noted that the 
second jury found, despite new evidence adduced at the second 
trial, that the defendant was 100% responsible for the injury 
to Mr. Taylor. This eliminated the speculation that perhaps the 
second jury found plaintiff comparatively negligent and reduced 
the verdict which defendant would have argued. 


(6) Finally the chief beneficiary of the remittitur order was 
not the plaintiff as intended by the statute, but the defendant 
and its counsel. The latter was, of course, assured of full and 
complete compensation for the double effort. 
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Recitation of the disadvantages incurred by the railroad worker 
in this case does not constitute an argument for Workmen’s Com- 
pensation or similar relief. The venality of that form of relief is 
heavily documented elsewhere. See 1951 36 Cornell L.J. 203. 


It is a strong and urgent appeal to this Court to carry out the 
mandate of the Congress of the United States and the Supreme Court. 
That mandate is to provide railroad workers with a jury trial unham- 
pered by the following judicial acts: 


(1) The subjective substitution of a verdict by the trial judge 
for the verdict rendered by a jury. 


(2) The application of local policies inimical to the intent of 
the Act, i.e., a remedy for railroad workers which is just, speedy, 
and inexpensive. 


(3) The application of a local policy in this district which 
seeks to define the undefinable. That is, the railroad worker 
should not be subjected to the vagaries of the local policy 
announced in Frank v. Greyhound, supra: 


“The Court also has in mind when it reduces a verdict 
of this kind, it should not reduce it to the amount 
that the’ Court itself would have awarded, but only 
to the maximum reasonable amount which could have 
been awarded by the jury and which would not have 
been reduced by the Court. In other words, I am 
going to reduce this verdict, but I am not going to 
reduce it to the amount which I myself would have 
awarded as a trier of the facts; but to a somewhat 
larger amount.”” [It will be recalled the amount was 
reduced by 50% which was further reduced by repay- 
ment of Workmen’s Compensation Act.] 


There is then in this case the following ad damnum amounts: 
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(1) The original ad damnum prayed, $75,000. 


(2) The amended ad damnum permitted by the Court over 
resistance and then withdrawal of defendant carrier’s resistance, 
$150,000. 


(3) The verdict of the jury for $80,000. 


(4) The amount that trial judge would have allowed if he 
were trier of the facts—cannot be known except to trial judge. 


(5) The amount the jury would have been permitted to return | 
which would not have been reduced, i.e., $20,000. 


Plaintiff believes each personal injury case has so many variables 
the enforcement of uniform verdicts by threats of new trials and 
unbridled remittiturs given for any and all reasons, explained and 
unexplained, is manifestly contrary to need or reason. The judicial 
mischief such practices engenders is enormous. 


The District Courts by pre-trial procedures have ample oppor- | 
tunity to control ad damnum prayers. The “control” of the jury | 
verdict according to Frank, in a sum which is always in the mind of 
the trial judge and this sum, differs if the judge is the trier of facts, | 


“not the jury. 
Plaintiff respectfully submits such rationale is merely a subtle | 
subversion of the Seventh Amendment. It is also a device which, 


if effectively employed, as it was here, makes the Federal Employ- | 
ees Liability Act a remedial statute for the railroad. 
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CONCLUSION 


For the foregoing reasons, appellant Alonzo Wayne Taylor 
requests this court to vacate or modify the order of remittitur issued 
by J. Real on September 26, 1967, and reinstate the original jury 
verdict or modified verdict and direct entry of judgment thereon. 


Respectfully submitted, 
James R. Scullen 


648 Warner Building 
Washington, D.C. 


Attorney for Appellant 
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IN THE 


United States Court of Appeals 


For tas Distaicr or Corumpia Cmovurr 
No. 21,970 


Atonzo Wayne Taxtor, Appellant 
v. 
Tur Wasuincron Terminal Company, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether an order of the trial court granting a motion 
for a new trial subject to the filing of a remittitur may be 
: challenged on appeal on constitutional grounds or allega- 
tions of abuse of discretion, when these contentions were 
' never presented to the trial court prior to or after the 
| remittitur order by the appellant, who proceeded without 
i objection to a new trial, the conduct and result of which 
he has not challenged. 


2. Whether the trial court may entertain a motion for 
' a remittitur in an action brought under the Federal Em- 
| ployers’ Liability Act (45 U.S.C. §51, et seq.), and if so, 
whether the action of the trial court in denying or granting 
such motion may be challenged by either party where no 
' manifest abuse of discretion is disclosed by the record. 


This case has not previously been before this Court 
under the same or a similar title. 
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STATEMENT OF THE CASE 


This case, brought pursuant to the Federal Employers’ 
Liability Act, was tried in August, 1967, before visiting 
Judge Manuel L. Real of the United States District Court 
for the Middle District of California, and a jury, and re- 
sulted in a verdict for the plaintiff in the amount of 
$80,000.00 (App. 26, 27). Upon consideration of defend- 
ant’s alternative motion and plaintiff’s opposition thereto, 
Judge Real, in an order dated September 21, 1967 (filed 
September 26, 1967) denied defendant’s motion for judg- 
ment notwithstanding the verdict, but granted the motion 
for a new trial unless plaintiff should remit the sum of 
$60,000.00 (App. 77). The plaintiff failed to file the 
remittitur, and filed neither a motion for reconsideration 
or modification of the remittitur nor an appeal (App. 1-6). 
Thereupon, the case proceeded to a second trial before 
Senior Judge Charles F. McLaughlin and a jury in March, 
1968, resulting in a verdict for the plaintiff in the amount 
of $25,000.00. No post-trial motion was filed by either 


party seeking in any way to alter or challenge this verdict, 
and plaintiff Taylor instituted this appeal, challenging 
only the earlier remittitur order entered by Judge Real, and 
presenting no claim of error with respect to the second 
trial (See appellant’s brief, pages 1 and 2). 


RULES INVOLVED 
Rule 50(c) (1), Federal Rules of Civil Procedure: 
(ce) Same: Conditional Rulings on Grant of Motion. 


(1) If the motion for judgment notwithstanding the 
verdict, provided for in subdivision (b) of this rule, is 
granted, the court shall also rule on the motion for a 
new trial, if any, by determining whether it should be 
granted if the judgment is thereafter vacated or re- 
versed, and shall specify the grounds for granting or 
denying the motion for the new trial. If the motion 
for a new trial is thus conditionally granted, the order 
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thereon does not affect the finality of the judgment. In 
case the motion for a new trial has been conditionally 
granted and the judgment is reversed on appeal, the 
new trial shall proceed unless the appellate court has 
otherwise ordered. In case the motion for a new trial 
has been conditionally denied, the appellee on appeal 
may assert error in that denial; and if the judgment is 
reversed on appeal, subsequent proceedings shall be 
in accordance with the order of the appellate court. 


Rule 52(a), Federal Rules of Civil Procedure: 


(a) Effect. In all actions tried upon the facts with- 
out a jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclu- 
sions of law thereon, and judgment shall be entered 
pursuant to Rule 58; and in granting or refusing inter- 
locutory injunctions the court shall similarly set forth 
the findings of fact and conclusions of law which con- 
stitute the grounds of its action. Requests for find- 
ings are not necessary for purposes of review. Find- 
ings of fact shall not be set aside unless clearly erro- 
neous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the wit- 
nesses. The findings of a master, to the extent that the 
court adopts them, shall be considered as the findings 
of the court. If an opinion or memorandum of decision 
is filed, it will be sufficient if the findings of fact and 
conclusions of law appear therein. Findings of fact 
and conclusions of law are unnecessary on decisions of 
motions under Rules 12 or 56 or any other motion 
except as provided in Rule 41(b). 


Rule 59(d), Federal Rules of Civil Procedure: 


(d) On Initiative of Court. Not later than 10 days 
after entry of judgment the court of its own initiative 
may order a new trial for any reason for which it might 
have granted a new trial on motion of a party. After 
giving the parties notice and an opportunity to be 
heard on the matter, the court may grant a motion for 
a new trial, timely served, for a reason not stated in 
the motion. In either case, the court shall specify in 
the order the grounds therefor. 
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STATEMENT OF FACTS 


Appellant Taylor, an employee of the appellee Washing- 
ton Terminal Company, had a pre-existing 25% permanent 
partial disability of his right wrist (App. 150-151, 230) at 
the time of his accident on July 28, 1963, at which time he 
fell and reinjured this same wrist (App. 87) while at work as 
a locomotive fireman. Two years later, he developed 
stomach trouble, resulting in an ulcer which was surgically 
removed, and which he attributed to his 1963 accident 
(App. 172). 


The appellee employer has not appealed, and thus the 
facts of the accident and the issue of liability are not rele- 
vant to the issues presented in the appeal. The facts rele- 
vant to the failure of appellant to present his contentions 
to the trial court are discussed in Section I herein, and the 
relevant facts and testimony on the issues of damages and 
medical testimony before the trial court in considering the 
discretionary remittitur are discussed in Section IV herein. 


SUMMARY OF ARGUMENT 


In this appeal, appellant has raised two legal conten- 
tions in challenging the remittitur order entered by the trial 
court which occasioned the second trial. Neither conten- 
tion was presented to the trial court by the appellant 
(plaintiff below), who, instead of moving for reconsidera- 
tion or modification of the remittitur, or of appealing on 
these grounds, proceeded without objection to the second 
trial, which was fairly conducted and which produced a 
verdict in his favor. The bringing of this appeal is thus 
in derogation of the many decisions of this Court which 
decline to review actions of the lower court on grounds or 
theories which were not presented to the lower court for 
its consideration. 


The discretionary entry of orders denying or granting 
new trials unless the prevailing party shall file a remittitur 
has been held to be constitutional, and has been approved 
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by the courts in all types of civil cases, including actions 
brought pursuant to the Federal Employers’ Liability Act 
i (45 U.S.C. $51, ef seg.). The appellate scope of review 
| of such a discretionary order is extremely limited, having 

been exercised only in situations wherein a manifest abuse 
' of discretion has been conclusively proved. 


In the case at bar, where the record disclosed only a 
15% increase in the disability of an already partially dis- 
' abled wrist, where there was no evidence of constant or 
' daily pain and suffering, manifestly weak evidence con- 
cerning the causal relationship between the accident and 
' a stomach ulcer first experienced two years later, no evi- 
i dence of impaired earning capacity, and where the em- 
: ployee had returned to his regular job as a locomotive 
' fireman on a regular basis for one and one-half years 
"prior to the trial, the trial court cannot be held to have 
i manifestly abused its discretion where it concluded that a 
: verdict of $80,000.00 was excessive, and granted a new trial, 
subject to the filing of a remittitur. 


ARGUMENT 


I 


The Points Asserted by Appellant Were Not Raised 

in the Trial Court 
| Jt is a basie appellate rule in this jurisdiction that in 
| order to present properly a question to this Court, the ques- 
' tion must have first been raised in the trial court. U. S. ex 


rel. Laws v. Davenport, 34 App.D.C. 502, 505 (1910) ; Cohen 
‘ v. Cohen, 47 App.D.C. 129, 133 (1917) ; Martin v. Washing- 
| ton Times Co., 67 App.D.C. 11, 89 F.2d 230 (1937) ; Amer- 
| ican Air Export & Import Co. v. O’Neill, 95 U.S.App.D.C. 
: 274, 221 F.2d 829 (1954); and Brown v. Collins, —— 
' U.S.App.D.C. ——, —— F.2d ——, (No. 21,170 decided 
July 31, 1968, at page 6 of the slip opinion). 


This Court, as a reason for the rule, has stated that it 
will not hold the trial court in error for failing to decide 
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an issue not before it. (See Brown v. Rudberg, 84 US. 
App.D.C. 221, 171 F.2d 831 [1948] and Stouper v. Jones, 
109 U.S.App.D.C. 106, 284 F.2d 240 [1960]). The rule 
has been adhered to in cases involving constitutional ques- 
tions (Keyes v. Madsen, 86 U.S.App.D.C. 24, 179 F.2d 40 
[1949]) and cases arising under the Federal Employers’ 
Liability Act (Euresti v. Washington Terminal Company, 
108 U.S.App.D.C. 81, 280 F.2d 629 [1960]). 

Appellant’s principal points involving the constitution- 
ality of remittiturs and the alleged abuse of discretion of 
the trial court were not presented below. A review of the 
record shows that the appellant employee, in his post- 
trial opposition to the company’s ‘‘Motion for Judgment 
Notwithstanding the Verdict, or for a New Trial or Re- 
mittitur’’ never raised any constitutional question, nor 
did the employee suggest that a remittitur would constitute 
an abuse of discretion (App. 51-64). Moreover, as shown 
by the docket entries (App. 4), after the trial court 
had considered the motion for three weeks and issued 
its order for the remittitur, the employee never pre- 
sented the constitutional or abuse of discretion ques- 
tions through a motion for reconsideration or modifica- 
tion of the remittitur or other appropriate motion. 


Instead, the employee accepted the trial court’s action 
without question or objection, declined to enter the re- 
mittitur, thus necessitating the second trial, which resulted 
in a verdict of $25,000.00 in his favor (App. 78). It 
is not difficult to imagine the reason for his proceeding to 
a second trial without objection. The employee, obviously 
feeling that he had a chance of obtaining a second verdict 
higher than the remittitur figure, or possibly higher than 
the original verdict, which would be allowed to stand in 
view of the District Court’s policy where second trials 
result in higher verdicts (See Frank v. Atlantic Greyhound, 
172 F.Supp. 190 [1959], 177 F.Supp. 922 [1959], affirmed 
108 U.S.App.D.C. 80, 280 F.2d 628 [1960]), opted to take a 
chance on a second trial. Disappointed in the result of 
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his strategy, he belatedly raises points on appeal which 
were never presented to the trial court. 


Of particular interest is the fact that neither of the 
' parties have in any way attempted to challenge the verdict 
of the second trial. Neither party has moved for a new 
trial for inadequacy or excessiveness of damages. Indeed, 
the second trial, conducted by Senior Judge McLaughlin, 
was tried fairly to the jury, whose verdict was not and 
cannot now be challenged. 


Appellant’s suggestion that he was forced to the time 
and expense of a second trial by the remittitur order is 
' unfounded in fact. The employee after receiving the re- 
mittitur order, if he had truly felt that there was a con- 
stitutional or an abuse of discretion question which limited 
‘ the Court’s power to remit the verdict, could have sought to 
' have the remittitur vacated, reconsidered, or modified, not 
' only to give the trial court an opportunity to rule on these 
questions, but to present an adequate record on appeal 
should his motion be denied. Even if his motion for re- 
consideration or modification had been denied, he could 
have filed the remittitur under protest and declined to 
receive payment of the same, and would have had stand- 
ing to appeal the remittitur to this Court. If his conten- 
tions had been upheld, this procedure would have saved 
both parties and the trial court the time, expense and 
effort of the second trial. This procedure was followed 
in Delta Engineering Corporation v. Scott, $22 F.2d 11 
(5th Cir., 1963) and Steinberg v. Indemnity Insurance 
Company, 364 F.2d 266 (5th Cir., 1966). Thus, appellant’s 
quandary was caused by his own inaction. 


Although not raised as a point, appellant makes several 
oblique references to the absence of findings accompanying 
the remittitur order (See appellant’s brief, pages 9, 19, 
22, 23, 31). Here again, no request for findings was made 
to the trial court, and no objection was lodged below con- 
cerning the absence of findings. In any event, the trial court 
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was not obliged to make findings in granting or denying a 
new trial motion (See Rule 52, Federal Rules of Civil 
Procedure and Fairmont Glass Works v. Cub Fork Coal 
Company, 287 U.S. 474 [1983]). The only two require- 
ments for a trial court to state the reasons for granting or 
denying a new trial motion are: (1) when the trial court 
grants an accompanying motion for judgment notwith- 
standing the verdict (Rule 50(c) (1), Federal Rules of 
Civil Procedure); and (2) where the trial court, of its 
own initiative within 10 days after the judgment orders 
a new trial, or grants a new trial for a reason not stated 
in a motion (Rule 59(d), Federal Rules of Civil Procedure). 
Having failed to request findings below, and the rules pro- 
viding no requirement for the same, appellant cannot now 
be heard to complain, or to make veiled references to the 
“‘sub silentio’’ action of the trial court. 


It is submitted that appellant Taylor, having failed to 
raise his points in the Court below, should not be allowed 
belatedly to bring them to this Court for review. 


Tr 


The Employment of a Remittitur by the Trial Court 
Is Not Unconstitutional 


Appellant’s proposition that a remittitur of a jury ver- 
dict is unconstitutional as being in contravention of the 
Seventh Amendment to the Constitution is without merit. 


The Supreme Court of the United States, after approv- 
ing remittitur practice in Northern Pacific R. R. Co. v. 
Herbert, 116 U.S. 642 (1886), was later presented with 
another case in which the constitutionality of remittitur 
practice was challenged. In Arkansas Valley Land and 
Cattle Co. v. Mann, 130 US. 69 (1889) the Court said 
(at page 74): 

“The practice which this Court approved in Northern 
Pacific Railroad v. Herbert is sustained by sound rea- 
son, and does not, in any just sense, impair the right 
to trial by jury.’’ 
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Since the Arkansas Land case, the Supreme Court has 
had occasion to review cases involving remittiturs, uni- 
formly commenting upon the same as a proper exercise of 
the trial court’s authority and discretion. See Clark v. 
Sidmay, 142 U.S. 682, 690 (1892) ; Koenigsberger v. Rich- 
mond Silver Mining Company, 158 U.S. 41, 52 (1895); 
German Alliance Insurance Co. v. Hale, 219 U.S. 307, 312 
(1911), and Union Pacific Railroad Co. v. Hadley, 246 
U.S. 330, 334 (1918), a case arising under the Federal 
Employers’ Liability Act. 


In Dimick v. Schiedt, 293 U.S. 474 (1935), the Court, in 
holding additur practice unconstitutional, reviewed the com- 
mon law and developmental history of remittitur practice, 
citing the approved uniform application of this device 
throughout the judicial system. Even the dissenters in 
Dimick, while arguing that an additur was proper, as- 
sumed the propriety of the remittitur (293 U.S. at page 
488). Since Dimick, the Supreme Court has indicated an 
affirmative duty on the part of the trial judge to require a 
remittitur or new trial if the amount of damages is ex- 
cessive. See Linn v. United Plant Guard Workers of 
America, 383 U.S. 53 at 65-66 (1966). Other decisions, sub- 
sequent to Dimick, and which arose under the Federal Em- 
ployers’ Liability Act, have been rendered by the Court 
affirming judgments which had been remitted in part by 
the trial courts. See Affolder v. New York, Chicago & St. 
L. R. RB. Co., 339 U.S. 96 (1950) ($95,000.00 verdict remit- 
titur by trial court to $80,000.00) ; and Neese v. Southern 
Railway Company, 350 U.S. 77 (1955) ($60,000.00 verdict 
remitted by trial court to $50,000.00). 


There can be no real question that this judicial remedy 
for excessive jury verdicts, along with its companion, the 
new trial granted on the basis of inadequate jury verdicts 
(See Fairmont Glass Works v. Cub Fork Coal Co., supra 
and Young v. International Paper Company, 322 F.2d 820 
[4th Cir., 1963]), arose as a legal and equitable means of 
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assuring substantial justice to either party, whether plain- 
tiff or defendant, who, in the discretion of the trial court, 
has been the victim of a jury verdict which is totally out 
of proportion to the merits of the case, based on all the 
evidence adduced at the trial. 


It is submitted that appellant’s challenge to the consti- 
tutionality of such practice, in the face of the direct pro- 
nouncement of the Supreme Court and its long-standing 
use is not well taken. 


m 
Remittitur Standards on the Trial and Appellate Levels 


Judicial pronouncements have provided standards for the 
trial courts in their remittitur practice, and have delineated 
the limited scope of appellate review from an order grant- 
ing or denying a new trial conditioned upon a remittitur. 


Appellant makes the startling and unsupported statement 
(at page 36 of his brief) to the effect that if there is sup- 
port in the evidence for the jury verdict in a F.B.L.A. case, 
the trial court is without discretionary power to interfere 
with the verdict. This statement is without merit, contrary 
to law, and does not apply to remittitur cases. It can only 
be attributed to Rogers v. Missourt Pacific Railroad Com- 
pany, 352 U.S. 500 (1957) and its progeny: Davis v. Balti- 
more & Ohio R. R. Co., 379 US. 671 (1965) ; Webb v. Illinois 
Central R. R. Co., 352 U.S. 512 (1957) ; Thompson v. Texas 
& Pacific R. R. Co., 353 U.S. 926 (1957) ; and Ringhiser v. 
Baltimore & Ohio R. R. Co., 354 U.S. 901 (1957). All of 
these cases deal with the test of the sufficiency of the evi- 
dence to withstand a directed verdict or judgment notwith- 
standing the verdict, and none involved the discretion 
vested in the trial court in deciding a remittitur. Appel- 
lant’s novel statement is not in accord with the standards 
set forth in Neese v. Southern Railway, supra, or the other 
remittitur cases discussed below. 


il 


The trial court, when faced with a verdict which is ex- 
cessive and shocking to the conscience of the Court, has the 
discretionary power and the duty to grant a new trial, 
unless the plaintiff should remit that portion of the verdict 
which the Court deems to be excessive. Northern Pacific 
Railroad Company v. Herbert, supra; Arkansas Valley 
Land and Cattle Co. v. Mann, supra; Union Pacific Rail- 
road Company v. Hadley, supra; Linn v. United Plant 
Guard Workers of America, supra; and Fidelity Storage 
Co. v. Kingsbury, 65 App.D.C. 69, 79 F.2d 705 (1935). 


For the appellate court, when faced with a challenge to 
the trial court’s action in granting or denying a motion 
for a new trial or remittitur, the scope of review becomes 
very limited. It has been repeatedly held that the action 
of a trial court, in granting or denying a motion for a 
new trial on excessiveness or inadequacy of damages, is 
a discretionary matter within the province of the trial 
court, and is not subject to review, except on a showing 
of a manifest abuse of discretion. 


In Fairmont Glass Works v. Cub Fork Coal Co., supra, 
the Supreme Court said (278 U.S. at pages 481-482) : 


“First. The rule that this court will not review the 
action of a federal trial court in granting or denying a 
motion for a new trial for error of fact has been settled 
by a long and unbroken line of decisions; and has 
frequently been applied where the ground of the motion 
was that the damages awarded by the jury were ex- 
cessive or were inadequate. The rule precludes like- 
wise a review of such action by a circuit court of ap- 
peals ... More frequently the reason given for the 
denial of review is that the granting or refusing of a 
motion for a new trial is a matter within the discretion 
of the trial court.’’ 


The Court went on to state (at page 485) : 


“The record before us does not contain any explana- 
tion by the trial court of the refusal to grant a new 
trial, or any interpretation by it of the jury’s verdict. 
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In the absence of such expressions by the trial court 
in the case at bar, the refusal to grant a new trial can- 
not be held erroneous as a matter of law. Appellate 
courts should be slow to impute to juries a disregard 
of their duties, and to trial courts a want of diligence 
or perspicacity in appraising the jury’s conduct.”’ 


Notwithstanding the appellant’s claim to the contrary, these 
standards are applicable to cases arising under the Fed- 
eral Employers’ Liability Act, as in Union Pacific Railroad 
Company v. Hadley, supra, the Court held (246 U.S. at 
page 334): 
‘‘The Court had the right to require a remittitur if it 
thought, as naturally it did, that the verdict was too 
high. Beyond the question of attributing misconduct 
to the jury we are not concerned to inquire whether its 
reasons were right or wrong. 


In Neese v. Southern Railway Company, supra, the trial 
court granted a new trial unless plaintiff should remit a 
portion of the verdict. The Fourth Circuit (sub nom. 


Southern Railway Company v. Neese, 216 F.2d 772 [1954]) 
reversed, holding that a new trial should be had as to dam- 
ages, as the evidence did not justify an award as high as 
the remitted figure. The Supreme Court reversed, reinstat- 
ing the action of the trial court, stating (350 U.S. at page 
77): 


‘‘Bven assuming such appellate power to exist under 
the Seventh Amendment, we find that the Court of 
Appeals was not justified, on this record, in regarding 
the denial of a new trial, upon a remittitur of part 
of the verdict, as an abuse of discretion. For apart 
from that question, as we view the evidence, we think 
that the action of the trial court was not without sup- 
port in the record, and accordingly that its action 
should not have been disturbed by the Court of 
Appeals.’” 


The decisions of this Court limiting review of trial 
courts’ decisions granting or denying motions for new trials 
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for excessive or inadequate verdicts are to the same effect. 
In Woods v. Richmond and Danville R. R. Co., 1 App.D.C. 
165 (1893), the Court pointed out the difficulty for an ap- 
pellate court to come to a satisfactory conclusion concern- 
ing the credence and weight to be given to the respective 
witnesses, and that the action of trial courts in setting 
aside an excessive verdict and ordering a new trial ought 
not to be disturbed by an appellate court save upon con- 
clusive reasons. See also Washington Times Co. v. Bonner, 
66 App.D.C. 280, 86 F.2d 836 (1936); Coca Cola Bottling 
Works v. Hunter, 95 U.S.App.D.C. 83, 219 F.2d 765 (1955) ; 
Hulett v. Brinson, 97 U.S.App.D.C. 139, 229 F.2d 22 (1955) ; 
cert. denied 350 U.S. 1014 (1956); K.L.M. v. Tuller, 110 
U.S.App.D.C. 282, 292 F.2d 775, cert. denied 368 U.S. 921 
(1961); and Muldrow v. Daly, 117 U.S.App.D.C. 318, 329 
F.2d 886 (1964). 


IV 
The Record Discloses No Manifest Abuse of Discretion 


With the above test in mind, a review of the record dis- 
closes that there was no manifest abuse of discretion by 
the trial judge in entering the remittitur order. 


The evidence disclosed that the injured employee was 
found to have a 40% disability of the hand by his examin- 
ing physician, Dr. Spicer (App. 149-150). Dr. Spicer testi- 
fied also that the employee in 1957 had sustained an earlier 
injury and operation to the same wrist involving a 25% 
permanent disability (App. 151. See also testimony of Dr. 
Young, App. 230). Dr. Spicer also testified that the trau- 
matic arthritis was derived from the 1957 preexisting condi- 
tion (App. 151), and that no medial nerve damage was in- 
volved (App. 152). He rated the discomfort sustained by the 
appellant as ‘‘moderate’’ (App. 152). Thus, appellant’s dis- 
ability resulting from the accident in the case at bar rep- 
resented only an increase of 15% of a pre-existing physical 
condition. 
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In weighing the testimony concerning the gastroenter- 
ological problem first experienced in August, 1965 (some 
two years after the accident), the testimony concerning 
causation was extremely weak. Dr. Joseph Rogers Young, 
the employee’s treating physician for many years, testi- 
fied that he was unable to find any causal relationship be- 
tween the ulcer and the accident (App. 226-227). Dr. R. 
Kelly Brown, a highly qualified, board certified gastroenter- 
ologist (App. 240) testified that the cause of stomach ulcers 
is unknown (App. 241), that it is not scientifically possible 
to testify in terms of cause and effect of ulcers (App. 255), 
that the medical man searching for the cause of ulcers 
is equated to one searching for a zephyr (App. 242), and that 
the latest medical literature states that the cause of ulcers 
is unknown. (App. 241). On the other hand, Dr. Richard 
Sullivan, a non-certified practitioner of internal medicine 
(App. 154-155) who had never treated the employee, testi- 
fied that there was a causal connection (App. 171). 
Throughout his testimony he attempted to attribute the ul- 
cer in part to certain medicines such as aspirin, bufferin, and 
other pain relievers. He admitted on cross-examination hav- 
ing given a prior opinion that the ulcer was ‘‘more than 
likely completely coincidental and unrelated’’ (App. 179). 
He also admitted that he was never given the dosage of the 
drugs and that he did not know the sensitivity of the plain- 
tiff to those drugs (App. 183-185). He admitted also that 
his opinion was based on facts and history apart from 
those stated on the hypothetical question (App. 179). The 
testimony of these medical witnesses, their qualifications 
and their demeanor and credibility were observed by the 
trial judge, who indicated at the trial that Dr. Sullivan’s 
opinion was ‘‘weak’’ (App. 186). In view of these factors, 
and weighing the credibility, qualifications and opinions of 
these witnesses and the factors given as the basis of their 
opinions, the trial court could validly conclude that any 
verdict based upon such testimony should be set aside as 
contrary to the weight of the evidence. 
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Even assuming arguendo that the trial court accepted the 
claim that the plaintiff’s uleer was caused by the accident 
(which it was not required to do in weighing the weight of 
the evidence), the trial court could have concluded that 
the weight of the evidence did not warrant a verdict of 
$80,000.00 and that such sum was grossly excessive. The 
evidence at the trial disclosed special damages of approxi- 
mately $10,000.00 (wrist injury wage loss $4,099.60 ‘[App. 
278], nursing care $644.00 [App. 285], ulcer wage loss 
$3,159.00 [App. 278], medical expenses $1,723.55 [App. 
939], miscellaneous out-of-pocket expenses $102.00 [App. 
285]). The remainder of the verdict represented the 
amount awarded for pain, suffering and disfigurement. 
The pre-trial claim of the employee for $75,000.00 for 
impaired earning capacity (out of the total ad damnum of 
$150,000.00) was stricken at trial for want of evidence (App. 
272). 


In its determination that the $70,000.00 allowance for 
pain, suffering and disfigurement was excessive, the trial 
court could validly consider, in addition to judging the 
credibility and weight of the evidence, the following: 


1. That the disability resulting from the wrist injury 
amounted to only a 15% aggravation of a pre-existing 
permanent disability and that the traumatic arthritis was 
derived from the pre-existing condition which had been 
present since 1957 (App. 151). 


2. That the testimony concerning the causal relationship 
between the stomach ulcer and the accident was weak and 
that a factual basis for Dr. Sullivan’s testimony was not 
in the record (such as dosage of medicine, frequency of 
dosage or sensitivity of the patient to the medicines). The 
trial court could have found also that the facts which were 
given to Dr. Sullivan in the hypothetical question were not 
in accord with the weight of the evidence. 


In this respect, Dr. Sullivan indicated that among the 
factors he considered in giving his opinion was the worry, 
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tension and stress the employee was under ‘“‘because of 
loss of his job”? (App. 173). However, the undisputed 
evidence at the trial disclosed that the employee’s first 
stomach complaints were experienced one week prior to 
his admission to the hospital in August, 1965 (App. 231- 
232), and that during the 11 months preceding that date 
the employee had returned to his regular job as a locomo- 
tive fireman and had lost no time during that period (App. 
128). A hypothetical question presented to the doctor 
contained a reference to a weight loss to 140 pounds pre- 
ceding the stomach problem, where in fact the hospital 
records revealed that in 1957 the employee weighed 147 
pounds and that upon his admissions in October and Novem- 
ber of 1965 (when his stomach was operated upon) his 
weight was 150 pounds (App. 233). Moreover, Dr. Sullivan 
testified that his opinion was largely based on the amount 
of medicine taken by the employee over a long period of 
time (App. 173), whereas the hypothetical question never 
disclosed the amount of medicines given (only that he took 
aspirin, bufferin and other medicines, the dosage or fre- 
quency of dosage not being stated (App. 165-167), and the 
plaintiff’s testimony indicating only that he took these 
medicines only when he needed them (App. 103). In this 
regard, the trial court commented upon the lack of evidence 
as to the amounts taken (App. 180), and Dr. Sullivan ad- 
mitted to the Court that it is necessary to now the dosages 
(App. 185). The record was silent as to whether the plain- 
tiff ever ingested any medicine between the time of his first 
stomach complaints and the time of the ulcer operation. 


3. That the testimony of Dr. Sullivan on causation was 
against the weight of the evidence, when viewed in light 
of the testimony of Dr. Young, the treating physician, as 
well as the testimony of Dr. R. Kelly Brown, the noted 
gastroenterologist, that the cause of stomach ulcers is 
unknown to the medical profession or the literature, as 
discussed above. 


4, That there was no evidence that the injured employee 
underwent continuous pain and suffering. In this connec- 
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tion, the employee testified that upon his admission to the 
hospital following the accident, he was given a shot and 
his pain ceased (App. 99). After his discharge from the 
hospital and before he returned to work in November, 1963, 
he testified that at times his arm was painful and swollen 
(App. 99). In October, 1963, he became worried and anxious 
about his job (App. 102) but that he shortly thereafter re- 
turned to work on November 7, 1963 (App. 103). Up until 
this time the employee testified that his pain was inter- 
mittent and that between episodes several days would pass 
with no pain at all (App. 103). After his return to duty, he 
testified that his arm would pain him on those occasions 
when the diesel locomotive vibrated (App. 103). In March, 
1964, he went to Doctors Peterson and Dow for further 
treatment resulting in an operation (App. 107-109). After 
the operation he returned to duty in July, 1964 (App. 111), 
again marking off duty until his return to work in Sep- 
tember, 1964 (App. 113). He then worked his regular job 
(App. 121) and had pain sometimes, of which he complained 
to the doctors (App. 122). His next complaints were in 
August, 1965, when he experienced stomach pains (App. 
113). He was hospitalized on three occasions and operated 
upon in November, 1965 for a stomach ulcer. After his 
return to duty in February, 1966, following the stomach 
operation he worked steadily at his regular job as a loco- 
motive fireman until the time of the trial in August, 1967 
(App. 125). He testified that the only residual effects of 
the operation were that once in a while he felt gas pains and 
had difficulty swallowing, and sometimes he would eat cer- 
tain things that would nauseate him (App. 120, 133). He 
testified that his wrist sometimes pained him either at work 
or at home (App. 125, 126), and that the wrist felt better 
than it did before the operation, and the pain was not con- 
stant (App. 132-133). As indicated above, Dr. Spicer testi- 
fied that in his opinion the plaintiff’s pain was ‘‘moderate’’ 
(App. 152). 


5. That while the wrist operation was likened to a bullet 
wound by Dr. Spicer (App. 150), the doctor testified that 
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the plaintiff was under anaesthesia, and that there was no 
pain during the operation (App. 151). He was likewise 
anesthetized for the stomach operation. Although plaintiff 
testified he had been x-rayed approximately 100 times since 
his accident, there was no testimony that these x-rays 
caused the employee any pain or discomfort (App. 118). 


6. That the employee had made a satisfactory recovery 
and adjustment to any disability due to the fact that he 
worked steadily at his regular job from September, 1964 
to August, 1965 (App. 121), and, after the stomach opera- 
tion, returned to his regular duties in February, 1965 until 
the time of the trial in 1967 (App. 125). Similarly, the em- 
ployee testified that his only hobbies were golf and auto- 
mobile work, and that he could still do these things, al- 
though not as well as before (App. 121). 


7. That the disfiguration factor of the operation was 
minimal, inasmuch as the long scar on the plaintiff’s chest 
and stomach was completely concealed by his clothing (App. 
120), and there was no testimony that the plaintiff was in 
the habit of swimming or engaging in other pasttimes (App. 
120), wherein he would appear in public partially disrobed 
so as to display or be embarrassed by his scar. Insofar as 
the wrist scar was concerned, the plaintiff already had a 
sear on the same wrist from the 1957 operation in which 
the bones were exposed and replaced in position by means 
of a wire (App. 193). Thus, there was no cosmetic disfigure- 
ment which was incapable of being hidden, and which 
proved embarrassing to the employee. 


Therefore, with these factors appearing to the trial court, 
and having the benefit of having presided at the trial and 
seen the witnesses, the trial court could validly conclude 
that the jury verdict was excessive in view of the evidence, 
or lack of it, which was adduced at the trial. In deciding 
such a motion, the trial court was not obliged, and in fact 
could not consider matters not of record, such as the Rail- 
road Retirement Board lien, attorneys’ fees, costs of litiga- 
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tion and other matters suggested by appellant. The trial 
court’s only criteria by which to judge the excessiveness of 
the verdict was to consider the testimony of the witnesses 
and the weight of the evidence adduced at the trial. In 
this consideration the Court, in the exercise of its judicial 
discretion, determined that the verdict was excessive, and 
entered the remittitur, and it is submitted that the trial 
court’s action was not without support in the record, con- 
sidering the evidence, lack of evidence and the trial court’s 
familiarity with the witnesses who testified at the trial. 


The decision of a trial court on a motion for remittitur, 
whether it be to grant or deny such motion, necessarily in- 
volves the sound judicial discretion of the trial court, 
based upon personal observation of the witnesses and evi- 
dence or lack of it, as presented at the trial, which in 
this case lasted one week. In attempting to have this 
Court reverse or modify the remittitur, which was entered 
after being considered by the trial court for over three 
weeks, appellant asks this Court to do so using only a cold 
record of proceedings, and without benefit of having seen 
the various witnesses in order to judge their sincerity, 
credibility, or demeanor. The appellee submits that the 
trial court is the court best able to judge in the exercise 
of its sound judicial discretion, and on the basis of its 
personal observation, whether a jury verdict is excessive 
or against the weight of the evidence, and that it is for 
this reason that this Court, as well as the other appellate 
courts have always been reluctant to review the action 
of a trial judge granting or denying a motion for a new 
trial (See Section III, supra). 


It is submitted that in view of the evidence, lack of evi- 
dence, conflicts in the evidence, and the opportunity to 
personally observe the witnesses, the lower court cannot 
be said as a matter of law to have abused its discretion 
in granting a new trial, subject to the filing of the remittitur 
by the employee. 
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CONCLUSION 


The appellee Washington Terminal Company submits 
that this Court should decline to review the appellant’s 
contentions which were not made in the Court below and 
further submits that there has been no showing that the 
trial court was guilty of a manifest abuse of discretion in 
entering the remittitur order to correct an excessive verdict, 
and by reason thereof, the action of the trial court should 
be affirmed. 
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ARGUMENT | 

I | 

| 

THIS COURT MAY REVIEW QUESTIONS WHICH AROSE | 
IN THE TRIAL COURT IN POST-TRIAL MOTIONS 


A careful reading of the cases offered by the Defendant Carrier 
seeking to preclude a review of the constitutionality of the ‘Trial 
Judge’s Remittitur action reveals that in each case ample opportun- 


ity was available during the pre-trial and trial period to raise the 
question which the Appellate Court declined to review. Neverthe- 
less. it is to be noted that in each case, the Appellate Court did 
suggest that the issue belatedly raised was without merit. 


The Defendant states this rule is inflexible because a Trial 
Judge ought to have an opportunity to review and correct his errors. 
The law is otherwise. See Matthews v. Bailey, 131 S.W.2d 425, 198 
Ark. 830: Galli v.. Brown, 243 P.2d 920, 110 Cal. 764; In re: Clarks 
Estate. 74 P.2d 401, 105 Mont. 401, 114 A.L.R. 496; Stierle v. 
Rohmeyer, 260 N.W. 647, 218 Wisc. 149. 


The question of reviewability is one of exercising administra- 
tion rights not of appellate power. Cappon v. O'Day, 162 N.W. 655; 
165 Wis. 486, 1 A.L.R. 1657: 


* oe OF 


“Respondent claims in his supplementary brief 
that, the question of the validity of the mortgage not 


having been raised, the record is conclusive upon this 
court, and for this court to now consider the question 
would amount to a perpetration of a gross wrong and 
hardship upon the plaintiff and imposition upon the 
trial court. 


“We cannot agree with this contention. This court 
sits here to do justice between litigants. For the pur- 
pose of orderly administration and the attainment of 
justice certain rules are established. Any rule the en- 
forcement of which results in a failure of justice should 
be carefully scrutinized and not blindly adhered to, 
unless the abandonment of it will work more injus- 
tice than will follow if it be adhered to. One of the 
rules of well-nigh universal application established by 
courts in the administration of the law is that ques- 
tions not raised and properly presented for review in 


the trial court will not be reviewed on appeal. 3 
Corp. Jur. 689. The reason for the rule is plain. If 
the question had been raised below, the situation 
might have been met by the opposite party by way 
of amendment or of additional proof. In such cir- 
cumstances, therefore, for the appellate court to take 
up and decide on an incomplete record questions 
raised before it for the first time would, in many 
instances at least, result in great injustice, and for 
that reason appellate courts ordinarily decline to re- 
view questions raised for the first time in the appel- 
late court. But to this rule there are many excep- 
tions. Questions as to the jurisdiction of the court 
may be raised. Telford v. Ashland, 100 Wis. 238, 
75 N.W. 1006. Questions as to the legal effect of a 
deed or other instrument may be raised for the first 
time in this court. Hartung v. Witte, 59 Wis. 285, 18 
N.W. 175; Nightingale v. Barens, 47 Wis. 389, 2 N.W. 
767. There are numerous other exceptions. 3 Corp. 
Jur. 740. No question of the power of this court is 
involved. Whether this court should review a ques- 
tion raised here for the first time depends upon the 
facts and circumstances disclosed by the particular 
record. It undoubtedly has the power, but ordinarily 
will not exercise it. The question is one of adminis- 
tration, not of power. The statements in Will of 
Brandon, 164 Wis. 387, 160 N.W. 177, and Ritter v. 
Ritter, 100 Wis. 468, 76 N.W. 347, to the effect that 
questions not brought up in the court below cannot 
be considered here, must be considered as statements 
of the general rule to which there are exceptions as 
here indicated.” 


In Keys v. Madsen, 86 U.S. App. D.C. 24, 179 F.2d 40 (1949) the 
Court did consider the constitutional question, despite the rule, 
and held the ordinance did not violate the Fifth Amendment, and 


Euresti vy. Washington Terminal, 108 U.S. App. D.C. 81, 280 F.2d 
629 (1960) dealt with an isswe raised upon opening statement to 
the jury. 


In Bailey v. United States of America decided September 13, 
1968, No. 21,297 the constitutionality of a criminal statute, 22 
D.C. 2801(a) was raised for the first time on appeal. This Court 
said at p. 6. 


* * 


“We feel that to allow the statute to remain as enacted 
would be to create future litigation and waste valu- 
able judicial time. Although our appellants were not 
prejudiced by the invalid section, they did raise its 
constitutionality both in their brief and on oral argu- 
ment. We therefore feel that it is both proper and 
expeditious for us to take action on its constitution- 
ality at this time. 


This Court then recognizes, in a most recent decision, that it 


has the power to consider constitutional questions raised initially on 
appeal where fundamental justice and orderly administration of jus- 
tice requires such! action. This follows a doctrine long embedded in 
our courts. Ohanna v. Ohanna (La.), 129 So.2d 249 (1961); Bra- 


shears v. Union Electric Co. 373 S.W.2d 948 (1964) and see Jurman 
v. Samuel Braen, 'Inc 

court pointed out: “the trial result shall not be disturbed unless a 
denial of the relief sought appears to the Court to be inconsistent 
with substantial justice.” Again at p. 80: where the action of the 
trial judge “constitutes legal impropriety affecting the substantial 
rights of the party affected of sufficiently grievious nature to Justify 
notice by the reviewing court and to convince the court that of it- 
self the error possessed a clear capacity to bring about an unjust re- 
sult.” 


| 
| 
\ 
| 
| 
: 
| 
Heider v. Michigan Sugar, 134 N.W.2d 637 at p. 643 Supreme 
Court of Michigan 1965. | 


That the Plaintiff in this case suffered grievous harm is incon- 
testable. A continuation of the practice would do serious damage 
to railroad workers particularly and the administration of justice in 
district courts generally. | 

At p. 6 of Defendant’s Brief is a classic example of bifurcat a 
logic which exemplifies Defendant’s attempt to submerge Plaintiff's 
rights in legal technicalities and to rationalize the Trial Judge’s ace 
tion when it notes that Plaintiff accepted without question or ob- 
jection the Trial Judge’s action but declined to enter the remittitur. 


It would appear that declining a remittitur would be sufficient 
evidence of Plaintiff's lack of consent to the action of the Trial 
Judge. 


| 

Moreover, the successful Plaintiff was forced to extricate him- 
self from what the Defendant aptly describes as a legal “‘quandrary” 
at p. 7 of Appellee’s Brief by choosing the most economical and ex- 
peditious mode of “suffering” a sufficiently adverse adjudication to 
make the original judgment final. Steinberg v. Indemnity Insurance 
Co., 364 F.2d 266 (C.A. 5) (1966). | 


The rather bizarre legal concept that a successful Plaintiff must 
suffer some legal attrition before he can challenge the interlocutory 
order of the Trial Judge has been eliminated by statute in some 
states. Steinburg reveals that the expensive and time consuming 
procedures of motions for reconsideration and appeals of interlocu- 
tory orders are ineffectual means of obtaining the relief sought al- 
though they are demonstrably acts of “legal suffering” which, when 
coupled with acceptance of a remittitur under protest, is sufficient 
in the Fifth Circuit to terminate the required suffering and allow an 


appeal of the order. The Steinburg case was not known to Plaintiff 
until after the expiration of the deadline for acceptance of the re- 
mittitur in any event. Additionally the theory of Steinberg is not 
the universal rule in all the Circuit Courts of Appeal, and Plaintiff's 
attempt to follow this course, had this Circuit rejected it, would 
have placed his case in jeopardy in the event of retrial due to his in- 
ability to finance the second trial or the loss of expert witnesses due 
to unforseen circumstances and lapse of time. 


Next the Defendant Carrier decides to argue a point which he 
says Plaintiff Taylor did not raise. Having raised this legal strawman 
he then proceeds to attempt to strike him down. 


He cites in his post trial motion Dimick v. Schiedt, 293 U.S. 

474 (1934), as authority for remittiturs. This Supreme Court case 
is easily distinguished and inapposite. Fairmont Glass Works v. 
Cub Fork Coal Co., 287 U.S. 474 (1933), does not support the trial 
court’s silence on the reasons for remittitur and how precisely a 
$60,000 figure was calculated. Plaintiff asserts that Fairmont stands 
for the rationale that a trial judge who does not invade the jury’s 
domain on a question of fact such as the amount of damages, need 
not state reasons. 


The philosophy of the federal rules of civil procedure applicable 
to district and circuit courts, the decisions of this Court, see Jenkins 
y. U.S. 117 U.S. App. D.C. 346, 349-350; 330 F.2d 220; Wabisky 
vy. D.C. Transit System Inc., 117 U.S. App. D.C. 115 (1963); and 
the numerous cases decided by the Supreme Court. Dennis v. Den- 
ver & Rio Rande Western R.R. Co., 375 U.S. 208 (1963); Gallick 
vy B& ORR. Co., 372 US. 108 (1963); Davis v. B & O R.R. Co., 
375 US. 208, 85 S. Ct. 636 (1963) teaches that “trenching on the 
function of the jury” by the Trial Judge and appellate courts in all 
cases and especially Federal Employee Liability actions, require some 


reasonable explanation and without such explanation the action | 
taken by the Trial Judge or appellate court will be undertaken 
“with the certain knowledge that his actions will be subjected to 
strict scrutiny.” Jones v. U.S., No. 21,381, September 3, 1968 at 
p. 2. 
Nor can the Defendant Carrier shift the onus to the Plaintiff, 
to request such an opinion from the Trial Judge justifying his intru- 
sion into the jury’s domain. Indeed such a request might be deemed 
presumptuous. No doubt the Trial Judge, who inverted the jury’s 
verdict, knew without prompting from Mr. Taylor, that his order 
and its result would be viewed with horror. The action was not re- 
strained but a gross invasion of the jury’s province. No doubt the 
Trial Judge felt a safer course would be to express no opinion and 
leave room for the genius of the Carrier’s counsel to justify the: 
course of action. | 


Plaintiff conceded prior to the trial the genius of the Carriers 
to evade and dilute jury verdicts in F.E.L.A. cases. See Plaintiff's 
Trial Brief at p. 10 submitted to the trial judge prior to both trials. 


The circumstances of this case reveals that the Trial Judge ruled 
on the remittitur from the State of California and resolution of the 
question of the constitutionality of the remittitur and the abuse of 
discretion would have proved cumbersome and without the aid of. 
oral argument. See where Trial Judge when ruling adverse to Plain- 
tiff on local policy disclaimed any desire to return should he be re- 
versed for not following local custom and judicial mores R.p. 87, 
116. 


Il. 


RECOGNIZING THE INHERENT WEAKNESS IN HIS 
FIRST POINT THE DEFENDANT ARGUES THAT 
THE REMITTITUR POWER IS CONSTITUTIONAL 


In propounding this legal concept the Defendant merely re- 
iterates the development of the remittitur practice traced by Plain- 
tiff in his appellate Brief at p. 13 to 21, but offers nothing new to 
bolster the constitutionality of a repudiated practice. The point 
merely suggests that logevity of use is a sufficient basis to assume 
the practice is constitutional. 


No authorities are cited to alter the dicta in Dimick v. Schiedt, 
supra, that there’ was nothing but a repudiated common law basis 
for its adoption in this country. Linn v. United Plant Guard Workers 
of America, 383'U.S. 53 at 65-66 (1966) a libel and slander case is 
totally inapplicable and the dicta at p. 64-65 relate to general tort 
law and damages only with reference to libel. Nothing is said which 
remotely involves the constitutionality of remittitur. 


Affolder v. New York Chicago & St. Louis R.R. Co., 339 US. 
96 (1950) and Neese v. Southern Ry. Co., 350 U.S. 77 deal not 
with the precise question of remittitur but only with the rights of 
the appellate court to alter a restrained interference with the jury’s 
verdict by the Trial Court, stating “We agree with the Court of Ap- 
peals that the amount of damages awarded by the District Court’s 
judgment is not' monstrous in the circumstances of the case. The 
question of the constitutionality of the remittitur practice was never 
raised or discussed in either case. 


It is apparent then that the Carrier cannot or will not supply 
authority which supports his theory offered to the Trial Judge that 
Dimick v. Schiedt, supra, permits unbridled remittitur power and 


that there are cases subsequent to Dimick which have been decided 
by this Court or the Supreme Court of the United States so holding. 


Ill. 


THE DEFENDANT CARRIER’S THIRD CATEGORY IS 
NOT A POINT BUT A DISSERTATION ON REMITTI- 
TUR STANDARDS ON THE TRIAL AND APPELLATE 
LEVELS 


This Court is respectfully directed to the Carrier’s cases which it 
states supports the remittitur practice. All such cases antedate Dimick 
v. Schiedt, supra. 


None of the cited cases come to grips with the steady change in 
the Federal Empioyees Liability Act found in the legislative acts of 
the Congress and the Supreme Court cases excising common law de- 
fenses. This is especially true since 1957 when the Supreme Court 
in Rogers v. Missouri, 352 U.S. 500 (1957) attempted to make it 
perlucidly clear that the jury is the sole arbiter of doubtful questions 
on causal and damage factors in railroad cases. The Carrier and, 
indeed, the Courts will not and do not adhere to this teaching. The 
result is reversal after reversal. Plaintiff has pointed out the precise 
question of propriety of distorting a jury verdict by a gross remitti- 
tur, where there is ample evidence in the record supporting the size 
of the verdict, has never been squarely presented to the highest court 
of the land. 


The contention that appellate courts have limited powers of re- 
view of a Trial Judge’s discretionary remittitur power may have some 
validity in a common law action but even this is questionable when 
the action of the Trial Judge will result in a great and manifest in- 
justice. But there is no such limit on appellate review in remedial 
type statutory action such as the Federal Employees Liability Act. 
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There this Court and other appellate tribunals have a clear duty to 
see that the statutory scheme enacted by the Congress is not per- 
verted for whatever reason by the Trial Court. The rationale is, 
of course, predicated upon the theory that appellate courts may 
not abdicate its reviewing functions in statutory matters because 
of some long standing and questionable common law practice. 


Neese v. Southern R.R. Co., supra, does not stand for the pro- 
portion the Carrier maintains. Inadvertently the Carrier has mistakenly 
stated in his brief, p. 12 that the Supreme Court reversed the Trial 
Court. Actually the reversal came from the interference with the 
jury verdict on the issue of damages by the appellate Court. The 
Supreme Court did not rule on the precise question of whether the 
trial court which exercised some remittitur restraint, has the power 
to remit. The opinion merely states that “there was support in the 
record for the action of the trial court and the appellate court should 
not have disturbed the jury verdict.” Implicit is the same theme again 
that where a jury decides questions of fact in a railroad case their 
verdict is not to'be tampered with. Moreover in this case Mr. Tay- 
lor’s evidence of serious debilitating injuries and related diseases amply 
supported the monetary amount awarded and the action of the jury 
should not have been disturbed by the Trial Court and this Court 
has the clear mandate from the Supreme Court to protect that jury 
verdict. 
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IV. 


THERE WAS A CLEAR ABUSE OF DISCRETION BY THE TRIAL 
JUDGE IN REMITTING AN AMOUNT WHICH MADE THE 
TRIAL COURT’S VERDICT NON COMPENSATORY 


The short answer to all-of the matters discussed at p. 13 in 
Appellee’s Brief is that all such matters were argued to the jury 
by the Carrier and they were rejected. 


The Carrier was allowed to separate the specials on the board} 
and argue their severability—this was rejected by the jury. At any 
rate the weight of all the evidence recited was for the jury. Waller 
v. Southern Pacific R.R. Co., 424 P. 2d 937 (1967) at p. 938. The 
attempt at second guessing the jury by the Trial Judge arose from | 
pragmatism more quasi political than judicial. It was necessitated | 
by a desire to accommodate the host court where the policy of fre- 
quent use of remittitur, as classically exemplified by the two Frank 
cases, Frank v. Atlantic Greyhound, 172 F. Supp. 190 (1959); 
Frank v. Atlantic Greyhound, 177 F. Supp. 922 (1959), prevails. 
But pragmatism yields to justice. This Court sits to ensure that 
Plaintiff's rights, protected by the Congress and the Supreme Court 
because of the frightful peril that railroad workers undergo on a day 
to day basis, are not impaired for reasons buried in the minds of 
those members of the judiciary who guided the visiting Trial Judge. 
Pages 15 through 19 of Appellee’s Brief reveal once again the 
astounding ability to rationalize for the Trial Judge. None of the | 
rationale include the following: 

1. The matter of ad damnum was argued com- 


pletely during pre trial motions and abandoned by 
the Carrier. 


2. The matter of the actual recurrence of the 
stomach ulcer was hidden from the second jury at the 
request of the Carrier. 
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3. The Plaintiff suffered and still suffers grievously 
over a four year period. 

4. Seven times specials is a reasonable computa- 
tion of damages under any existing criteria. The Trial 
Judge did not care to explain how the Sixty Thou- 
sand Dollars reduction was arrived at but Mr. Taylor 
suggests to this Court that the figure was chosen ar- 
bitrarily and with the aid of local custom and policy. 
His silence is indicative of the Trial Judge’s inability 
to determine how he arrived at a Sixty Thousand 
Dollar remittitur figure. Plaintiff suggests it would 
have been logically and judicially impossible for him 
to do so in the light of the gravity of Plaintiff's prob- 
lems. 

5. Finally the Carrier, with almost admirable equa- 
nimity, states that a reduction of the verdict could 
not consider the Railroad Retirement lien—the Car- 
rier did not hesitate to inject this issue in Caughman 
vy. Washington Terminal Co., 120 U.S.App.D.C. 217, 
345 F.2d 434 (1965), where it suited its purpose, nor 
could the trial judge consier attorney fees, costs of liti- 
gation and other matters dehors the record. 


But the Trial Judge, with the concurrence of the Carrier, intro- 
duced the matter of attorneys’ fees over Plaintiff's objection in the 
new and somewhat unique Mathes and Devitt instructions 76.10. See 
Instruction No. 32, where the jury was told not to consider attorneys’ 
fees. Hence the Trial Judge and the Carrier were on notice and can- 
not complain of a matter which they inserted for their benefit. At- 
torneys’ fees and costs of litigation in a remedial type legislation 
form a vital part in remittitur consideration. But Plaintiff contends 
that the Trial Judge, with the aid of trial custom and policy advanced 
by the local district court pitched the amount so low as to force a 
second trial. Plaintiff had little or no choice but to undergo the 
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legal, mental, and physical suffering or accept the emasculated jury 
verdict which he had earned after a long and hard fought trial. 


CONCLUSION 


Plaintiff requests this Court to reinstate the original verdict or 
modify the remittitur order to make it conform to the remedial as- 
pects of the Act and the construing Supreme Court cases. 


This request finds support in simple fair administration of Jus- 
tice unhampered by pragmatism, clever judicial tactics, the gravity | 
of Plaintiff's problems; and the need to protect the rights of railroad 
workers generally as intended by the Congress of the United States 
and the Supreme Court of this Country. 


Respectfully submitted 


JAMES R. SCULLEN 
648 Warner Building 
Washington, D. C. 

Counsel for Appellant 
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IN THE 


UNITED STATES COURT OF APPEALS 
~ POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,970 


ALONZO WAYNE TAYLOR 
Appellant 
“VS. | | 
THE WASHINGTON. TERMINAL COMPANY. 
Appellee 
“PETITION OF APPELLEE WASHINGTON 
TERMINAL COMPANY FOR REHEARING, 
gonD: eee FOR HEARING EN BANC 
The appellee Washington Terminal Company, STECTORe to 
‘Rules 40 and 35, respectively of the Federal. Rules of Appeliate 
Procedure, hereby | “petitions the Court for a “rehearing of the: 
_ appeal in the above-entitled case,. and suggests to: the Court that. 
the appeal be heard en banc, end in support, thereof. respectfully 
submits that the opinion of a’ division of. this Court dated. 
February 20, 1969 (vacating a remittitur and - ‘reinstating a jury 
verdict) - constitutes. a departure. from prior. decisions “of ‘this: 
Court ‘and: of° the’ Supreme oo “of ‘the. United States, and involves 
a question of. exceptional importance in. that it. affects. chee 


- * “ee 
adninistration of justice « as concerts ‘the, trial court's: exercise oe 


of its discretionary duty wR: respect to the granting be a-. 
new trial conditioned upon a remittitur, | ‘ Sse : ate 

AS. shown by. the opinion rendered herein, the panel 
(consisting of Chief Juage ‘Bazelon, ‘together with Judges. weight : 
and Robinson) ‘recognized the discretion ‘of the trial court in 
ruling upon a motion for a new trial for an excéssive verdict, = 
and that the trial court's exercise of discretion in granting” 
the motion is reviewable only for abuse (page 6 ‘of: the opinion) «’ 
With such holding thé ‘appellee has no quarrel for this’ state-" ; 


Scaiee ¢ 


ment. .is in accord with’ the. weight of sauthority (See- page. 4 os 
the opinion) . ee = mee : F 2 
However, the. poses submits that the- approach ‘taken ies 
by the opinion is ati variance, with: che prior decisions ‘of this’ oo 
- Court and the SEER court of the United States. In this - Se 
" respect - -the opinion holds that this Court “= waa reverse: — 
granting of a ‘new trial for excessiveness. of verdict only. where Bee 
_the quantum, of damages found by the jury: ‘was clearly. within the 2 
'maxintum Limit of, reasonable’ range'". (page, 6 of the, opinion). 
The opinion then proceeded. to evaluate the: evidence, and: ‘found ce 
that the. $80, 000. 00 verdict rendered by ne jury: in the first ae 
‘trial was within the reasonable range, the panel. stating that the. 
deference due’ to’ the trial jury's findings outweighs the défer- 


ence due to the trial judge’ s first hand view of the evidence. 


The prior. decisions ‘of this Court pave not taken this _ 


approach, by which the appellate court establishes a "range of . 


ve 


reasonable jury verdicts", based upon its noice BG a cold. 
record. To the contrary in Wood v. Richmond and Danville R. Re 
co. > ‘1 App.D. C.-165 (1893), ‘the court pointed: out ‘the. difficulty 
concerning. the credence. and weight to be given the’ respective 
witnesses by the appellate court, and that the actions of the 
trial court in setting aside excessive verdicts. should not be 
disturbed save upon conclusive reasons. In subsequent opinions, 
this Court stated the rule to be that the appellate tribunal would sa 
not review the action of the trial court in granting or denying 
a motion for a new trial for excessiveness or inadequacy of the 
verdict. See e.g., Washington Times Company v. Bonner, 66 App. 
D.C. 280, 86-F.2d 836 (1936), ) 
: Still EEC | BOSC; the standard for appellate review 
of a remittitur was considered by this Court in Hulett v. Brinson, 
97 U.S.App.D.C. 139, '229 F.2d 22 (1956) and Muldrow v. Daly, 117 
U.S.App.D.C. 318, 329 F.2d 886 (1964) (the later case decided by 
Judges Danaher, Burger and McGowan). In.Muldrow the trial judge 
had required a remittitur of $5,000.00 from a verdict of $17,000.00. 
This Court, applying the standard of review of remittiturs set 
down by the Supreme Court of the United States in 1955 (discussed ~ 
below) , held that inasmuch as the record provided support for 
the action of the trial judge, the action of the trial court 
- should not be disturbed. 


The Supreme Court decision referred to in Muldrow 


which provided the guidelines for appellate review in.éases of 


oy : ae 


i 
= 
| 


“4 
it 


remittiturs eee by ene ‘trial court is. Neese Ve Southern” 
Railway Cony 350 U.S. ‘77 (1955) . In Neese,. ‘the trial: court 3 
had entered a remittitur. ‘The Fourth Circuit reversed, ee 
that a:‘new trial should be granted ‘as the: evidence did ae i 
justify an: award as high as the remitted tigores, The Suprene, 


Court reversed the action of the Fourth Circuit, reinstating ‘the wy 


action of the trial. court, holding that ".-. .the action’ of the. 
trial court was not without support in the ‘record,. and : accord 
ingly that its ‘action. shoula not have’ been, disturbed by he 

Court. of: Appeals." as be 


- The binding. effect of. Neese: cannot’ be doubted,, in view 


of the: recent decision: in Grunénthal ve Long Island. Railroad: Cop oe 
U.S. ary (decided November is, 1968). In that case,’ the 
United States Court’ of. ‘Appeals for the Fourth Circuit reversed 
a trial court's denial of: ‘a motion to set. aside an excessive” 
ve Wereicey, and entered an enneniace rome cor “The Supreme court, 
reveried the action of the’ appellate court, stating. chat the 


action of: the trial court should not Ae. been ‘disturbed. in view 


of Neese,. commenting that the: trial- court's: action was not without seat 
f 


support in the zecord, Grunenthal,. _together with Neesey. therefore, 


demonstrate that it is the function of the trial cores] ond not 
the appellate ecourt, to establish. See: reasonableness or unreason=- 


ableness of the. jury verdict in view of the evidence: aaduced 


+, 


at the trial. ; . “, 


¢ 


: Thus; the standard of review taken by the panel. 
herein departs from ‘the standard of review in’ remittitur cases “iit 


as set forth in <che: prior decisions. of. ‘this Court: ‘and: the’ “Supreme ° 


Court of the. United States. As expressed i in - Neese ‘and Gementhady 


the Conrects test. is whether the action of: the trial court in. 
exercising its discretion finds any support in the record. “On 
the other hand, “aS ‘approach | taken by, the panel: in “the: ‘case’ at a 


bar, while recognizing ‘the deference due. the trial: judge, “who. 


had the’ opportunity to ‘review the testinoriy in the living courte. 23 


room context, nevertheless seeks: ito’ substitute. its’ own ‘estimate a 


of a verdict range for ‘that of. the ‘trial court, with only. ‘a ‘cold - 
trandeript, upon which ° ‘to base its. independent. estimate. | 
“Therefore, the panel" s opinion departs | from the ‘prior 
ee which looked solely to the’ question whether there: is: any. 
support in, the recora-for-the action, of the trial: judge. - The - = 
opinion herein _takes another approach, setting Restow *naximum’; . 
limit of a jury’ range", based upon ‘only the transcript, and 


determining whether. ‘the original jury VEEL was within such. 


range, thereby ‘substituting its judgment. of a ‘maximum cae PS 


limit for that of the trial court. : 
‘Moreover ; the ‘ruling in the case at bar will impose 
a real dilemma for’ the trial courts. Under the prior, a 
trial court could validly renedy an excessive or inadequate: 
verdigt in the exercise oe its. discretion, providing that its: 


action was ‘hot without support in’ the record, | " However,’ nee 


ee Cree 


the holding of the instant case, the trial court's action must. _ 

be .based not only upon its own discretion and experience in view 

of its first hand knowledge. of the case, but must BIsO be exercised 
in view of a maximum limit of reasonable verdict range to be . 
subsequently imposed by the. aprertate court, posed only | "upon a 
review of the transcript. It. is submitted that me would be’ an 
impossible task for any trial judge, no matter how experienced, 

to predict with any degree of accuracy, the range to be subsequently * © 
applied by his Court, based upon an appellate review of the cold . | 
transcript.. The dilemma of the trial court is manifest when such 
a judgment must be‘undertaken at the risk’ that the second trial . 
(as in the instant case, which lasted for two. weeks, and which 


produced a verdict in: approximate. agreement: with the renitted 


figure) will go entirely’ for naught, to the detriment of ‘its’. 


crowded ‘docket. 

Thus , it is submitted that a rehearing be ordered, or 
"en banc consideration. ‘be cavens to this appeal, inasmuch | as the 
opinion herein is at variance with. the prior law, and is’ of 
exceptional importance in the administration of. Justcey Since 
‘it concerns. “the respective roles of appellate and trial. tribunals oe 


on matterstinvolyingtthe exercise of judicial discretion. 


, *° 
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